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APPENDIX. 


ORDEE IN COUNCIL. 


At the Court at Buckingham Palace, the 13th of June, 1853 

Present: 

The Queen’s Most Excellent Majesty. 

His Royal Highness Prince Albert. 

Lord President. Earl of Aberdeen. 

Lord Steward. Earl of Clarendon. 

Duke of Newcastle. Viscount Palmerston. 

Duke of Wellington. Mr. Herbert. 

Lord Chamberlain. Sir James Graham, Bart. 


Whereas there was this day read at the Board a Report from 
the Right Honourable the Lords of the Judicial Committee of 
the Privy Council, dated the 30th of May last past, humbly 
setting forth that the Lords of the Judicial Committee have 
t^en into consideration the practice of the Committee, with a 
view to greater economy, despatch, and efficiency in the appellate 
jurisdiction of Her Majesty in Council, and that their Lordships 
have agreed humbly to report to Her Majesty that it is expe¬ 
dient that certain changes should be made in the existing practice 
in Appeals, and recommending that certain Rules and Regula¬ 
tions therein set forth should henceforth be observed, obeyed, 
and carried into execution, provided Her Majesty is pleased to 
approve the same; 

Her Majesty having taken the said Report into consideration, 
■was pleased, by and with the advice of Her Privy Council, to 
approve .thereof, and of the Rules and Regulations set forth 
therein, in the words following, videlicet; 
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Appellant, 
when success¬ 
ful. may re¬ 
cover costs of 
appeal. 


Transcripts 
to be sent to 
Kegistrar of 
Privy Coun¬ 
cil. 


Transcripts 
may be print 
ed abroad. 


T. That, any former usapre or practice of Her Majesty’s 
Pri\y Council notwithstanding, an Appellant who shall suc¬ 
ceed in obtaining a reversal or material alteration of any judg¬ 
ment, decree, or order appealed from, shall he entitled to recover 
the costs of the appeal from the Respondent, except in cases in 
which the Lords of the Judicial Committee may think fit other¬ 
wise to direct. 

TT. That the Registrar or other proper Officer ha\nng the 
custody of records in any Court, or special jurisdiction, from 
which an appeal is brou"ht to Her ^lajesty in Council, be 
directed to send hy post, with all possible despatch, one certified 
cony of the transcript record in such cause to the Registrar of 
TTer JFajesty’s Priw Council, Whitehall: and all such tran¬ 
scripts he registered in the Privy Council Office, with the date of 
their arrival, the names of the parties, and the date of the sen¬ 
tence appealed from: and that such transcript be accompanied 
by a correct and complete index of all the papers, documents, 
and exhibits in the cause; and that the Registrar of the Court 
api>ealed from, or other proper Officer of such Court, be directed 
to omit from such transcript all merely formal documents, pro¬ 
vided such omission be stated and certified in the said index of 
papers; and that especial care be taken not to allow any docu¬ 
ment to be set forth more than once in such transcript; and 
that no other certified copies of the record be transmitted to 
agents in England by or on behalf of the parties in the suit; 
and that the fees and expenses incurred and paid for the prepa¬ 
ration of such transcript be stated and certified upon it by the 
Registrar or other Officer preparing the same. 

HI. That when the record of proceedings or evidence in the 
cause appealed has been printed or partly printed abroad, the 
Registrar or other proper Officer of the Court from which the 
appeal is brought shall be hound to send home the same in a 
printed form, either wholly or so far as the same may have been 
printed, and that he do certify the same to be correct, on two 
copies, by signing his name on every printed sheet, and by 
affixing the seal, if any, of the Court appealed from, to these 
copies, with the sanction of the Court. 

And that in all cases in which the parties in appeak shaU 
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think fit to have the proceedings printed abroad, they shall be 
at liberty to do so, provided they cause fifty copies of the same 
to be printed in folio, and transmitted, at their expense, to the 
Registrar of the Privj' Council, two of which printed copies 
shall be certified as above by the Officers of the Court appealed 
from; and in this case no further expense for copying or print¬ 
ing the record will be incurred or allowed in England. 

IV. That on the arrival of a written transcript of appeal Written tran- 
at the Privy Council Office, Whitehall, the Appellant, or ' 

the agent of the Appellant prosecuting the same, shall be at Her Majesty's 
liberty to call on the Registrar of the Privy Council to cause 
it, or such part thereof as may be necessary for the hearing of 
the case, and likewise all such parts thereof as the Respondent 
or his agents may require, to be printed by Her Majesty’s Prin¬ 
ter, or by any other printer on the same terms, the Appellant or 
his agent engaging to pay the cost of preparing a copy for the 
printer, at a rate not exceeding one shilling per brief sheet, and 
likewise the cost of printing such Record or Appendix, and that 
one hundred copies of the same to be struck off, whereof thirty 
copies are to be delivered to the agents on each side, and forty 
kept for the use of the Judicial Committee; and that no other 
fees for Solicitors’ copies of the transcript, or for drawing the 
Joint Appendix, be henceforth allowed, the Solicitors on both 
sides being allowed to have access to the original papers at the 
Council Office, and to extract or cause to be extracted and 
copied such parts thereof as are necessary for the preparation of 
the petition of appeal, at the stationers’ charge, not exceeding 
one shilling per brief sheet. 

V. That a certain time be fixed within which it shall be the ^ ^ 

duty of the Appellant or his agent to make such application for ,o be printed 
the printing of the transcript, and that such time be within the a cer- 
space of six calendar months from the arrival of the transcript 
and the registration thereof, in all matters brought by appeal 
from iler Majesty’s Colonies and Plantations east of the Cape 
of Good Hope, or from the territories of the East India Com¬ 
pany, and within the space of three months in all matters 
brought by appeal from any other part of Her Majesty’s domi¬ 
nions abroad ; and that in default of the Appellant or his agent 
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taking effectual steps for the prosecution of the appeal within 
such time or times respectively, the appeal shall stand dismissed 
without further order, and that a report of the same be made to 
the Judicial Committee by the Registrar of the Privy Council, 
at their Lordships’ next sitting. 

b^heard whenever it shall be found that the decision of a 

the form of a matter on appeal is likely to turn exclusively on a question of 
special case, ^ sanction of the Eegia- 

trar of the Privj’ Council, may submit such question of law to 
the Lords of the Judicial Committee in the form of a special 
ease, and print such parts only of the transcript as may be ne¬ 
cessary for the discussion of the same : Provided that nothing 
herein contained shall in any way bar or prevent the Lords of 
the Judicial Committee from ordering the full discussion of the 
whole case, if they shall so think fit ; and that in order to pro¬ 
mote such arrangements and simplifications of the matter in dis¬ 
pute, the Registrar of the Priv>' Council may call the agents of 
the parties before him, and having heard them, and examined 

the transcript, may report to the Committee as to the nature of 
the proceedings. 


And Her Majesty is further pleased to order, and it is hereby 
ordered that the foregoing Rules and Regulations be punctually 
observed, obeyed, and carried into execution, in all Appeals or 
Petitions, and complaints in the nature of Appeals brought to 

successors, in Council, from 
Her Majesty s Colonies and Plantations abroad, and from the 

Channel Islands, or the Isle of Man, and from the territories of 

the East India Company, whether the same be from Courts of 

Justice or from Special Jurisdictions, other than Appeals from 

Her Majesty’s Courts of Vice-Admiralty, to which the said Rules 
are not to be applied. 


Whereof the Judges and Officers of Her Majesty’s Courts of 

Justice abroad, and the Judges and the Officers of the Superior 

Courts of the East India Company, and all other persons 

whom It may concern, are to take notice, and govern them- 
selves accordingly. 


Wm. L. Bathurst. 
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Clauses XV. and XVI. of the 14th & 15th Viet., c. 83. 

An Act to improve the administration of Justice in the Court of 

Chancery, and in the Judicial Committee of the Privy Council. 

XV. Every person holding, or who has held, the office of a 
Judge of the Court of Appeal in Chancery, shall, if a member 
of Her Majesty’s Prh^ Council, be a member of the Judicial 
Committee of the Pri%’ 3 '^ Council. 

XVI. So much of the Act of the Session holden in the third 
and fourth years of Xing It illiam the Fourth, Chaptei Forty- 
one, as provides that no matter shall be heard, nor shall any 
Order, Report, or Recommendation be made, by the Judicial 
Committee of the Privy Council, in pursuance of that Act, 
unless in the presence of at least Pour Members of the said 
Committee, shall be repealed j and no matter shall be heard^ 
nor shall any Order, Report, or Recommendation be made, by 
the Judicial Committee in pursuance of the said Act or any 
other Act, unless in the presence of at least Three Members of 
the said Committee, exclusive of the Lord President of Her 
Majesty’s Privy Council for the time being. 


Judges, if 
P>ivy C-oun- 
cillors, to be 
of the Judi¬ 
cial Commit 
tee. 

No matter to 
be heard, &c., 
by Judici‘^1 
C ommiltte 
unless three 
members are 
pre?eut, ex¬ 
clusive of 
I ortl I re¬ 
sident. 






KEPORTS OF CASES 

HEARD AND DETERMINED 

BY THE 

JUDICIAL COMMITTEE 

AND THE 

LORDS OF THE PRIVY COUNCIL. 

ON APPEAL PROM THE SUPREME AND SUDDER 
DEWANNY COURTS, IN THE EAST INDIES. 


The Bank of Bengal - - - Appellants, 

AND ^ 

James William Macleod _ _ . Respondent.* 

On Appeal from the Supreme Court at Fort William 

in Bengal. 

Negotiable Instrument—Pronote -payable to bearer—Endorsement by agent 
—Endorsee if affected by defect in title—Power of attorney — Construc¬ 
tion—** Sell, endorse and assign **—Meaning of. 

The payee of promissory notes of the East India Company, by a power of 
attorney, authorized lus agents at Calcutta to ^^scll, endorse, and assign*’ 
the notes. These notes were transferable by endorsement, payable to bearer. 
Tlie agents, in their character of private bankers, borrowed money of the 
Bank of Bengal, offering, as security, these promissory notes. The Bank 
made the advance, and the agents endorsed the notes, such endorsement pur¬ 
porting to be as attorney for their principal, and deposited them with the 

This was an action of detinue and debt brought by 
the Respondent against the Appellants. The dedara- 

• Present: Members of the Judicial Committee, —Lord Brougham, 
Ijord Langdale, the Right Hon. Dr. Lushington, and the Right Hon. 
T. Pemberton Leigh. 

Privy Councillor,— Assessor, —The Right Hon. Sir Edward Ryar». 
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I.S49 


Hank, by way of collateral security for their personal liability, at the same 
.me aethor.,.„g t),e Bank, i„ default of payment, to sell the notes in reim- 

DUrS6nK'Ut Ot Iht orriUktu o f f __X 1 


,^ :.—B ^aim, 111 Ut-iauii 01 payment, to sell the notes in reim- 

‘ advances, 'liie agiMits afterwards became insolvent, and 

OF bENGAb detault haynig been made ui payment, the Bank sold the notes, and realised 
t>. the amount ot their loan. 

ACLEOD. Held, that the endorsement of the notes by the agents of the payee to 
the Bank was within the scope of the authority given to them^ by the 

thTBauk “Ot recover in detinue against 


The rule laid down in the crises of GUI v. Cuhitt (3 B. & C. 466) and 

Down V tialling (4 B. k C. 330), that the negUgence of a party taking 

icgotiable instrument fixes him with the defective title of the party 

^ 'v!^^ n' observed upon, and those cases declared to be no longer law. 

richt of ^ technical objection to a party's 

right ot action, which has not been made in the Court below. ^ 


Upon the reversal of tiie judgment of the Supreme Court at Calcutta, 
** 1 ** Blaiutiff, this Court, iu the circumstances of the constitu- 
tiou Of the Supreme Court, directed a verdict to be entered for the De¬ 
fendants, instead of awarding a venire dc novo. 


tion contaiued three couiils, tlie lirst in detinue, the 
-i'lhfits_jn__debt^ ^he lirst count alleged, that the 
Plaintiff was lawfully possessed of three sererai eocu- 
rities for money, that is to say, three promissory notes 
of the lilast India Company, couuuonly called Com¬ 
pany ’s paper, aU respectively of the four per cent, loan, 
dated 1st May, 1832, numbered, and for the following 
amounts, respectively; No. 11,914, for S. E. 14,000, 
No. 13,612, for S. E. 5,000, and No. 13,397, for 
S. E. 5,000, which the defendants unjustly detained 
from the Plaintiff. The second count was for money 
received by the Defendants to the use of the Plaintiff, 
and the third count was for interest. The particulars 
of demand stated that the action was brought to reco¬ 
ver the three several Company’s papers in the first 

count mentioned, or the value thereof, with interest, 
if sold or otherwise disposed of. 

To the first count the Defendants pleaded, fii’st, non 
detinent; secondly, that the Plaintiff was not lawfuUy 
possessed of the, securities therein mentioned; thirdly, 
that as to the Company’s paper, No. 13,397, the 
same was transferable by endorsement, and that the 
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Plaintiff, before the detention of the same by the De¬ 
fendants, endorsed the same in blank, and delivered it 

to Alexander Donald Maclcodj and tliat A. D. Macleod 

« 

afterwards endorsed it to, and pledged, and deposited 
it with, the Defendants, as a pledge and security for 
the payment of a sum of Rs. ■ 1,000 then advanced by 
the Defendants to him, together with per cent, 
interest, and for the payment of all other and luture 
advances made, and to he made, by them to him, with 
interest at 12 per cent., and with power and autho¬ 
rity to the Defendants to sell and dispose of such 
Company’s paper, for their reimbursement after the 
expiration of three months Irom the 2.oth ot Septem¬ 
ber, 1841, by public or private sale. And that in fact 
the Defendants, in pursuance of such power and au¬ 
thority, sold and disposed of such Company’s paper, 
after the expiration of the period of three months, 
and before the commencement of the suit, for theii 
reimbursement of the sum of Rs. 8,000 (the amount 
of the monies advanced as aforesaid, and of other 
principal monies advanced by the Defendants to 
Macleod, and interest thereon respectively, and then 
due), as they lawfully might, which was the deten¬ 
tion of the last-mentioned Company’s paper, in the 
first count complained of. Fourthly, the Defendants 
pleaded to the first count, that the three several Com¬ 
pany’s papers were transferable by endorsement, and 
that the Plaintiff endorsed them, and deposited and 
pledged them to and with the Defendants, as a se¬ 
curity for the repayment of the sum of Rs. 25,000, 
then advanced by them to Alexander Donald Macleod 
at the Plaintiff’s request, with interest, and of all 
other advances made, and to be made, by them to 
Alexander Donald Macleod, with interest, and with 

B 2 
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iS.io. 


The Bank 
OF Bengal 

v. 

MACLEOr. 


pouol to sell tile same by public or private sale, for 

tbeii reimbursement, after three mouths from the 

27tli of tlciJlcmhcr, 1841, and that in fact the papers 

'verc so sold and disposed of by the Defendants, 

Indore the coniinencement of tlie action, as they lavv- 

lulh might be, lor the sum then due and owing to 

them, to wit, Rs. 2j,000, wliicli was the detention 

complained of in the first count. And to the second 

and last counts, the Defendants pleaded muiqiuun in¬ 
debitatus. 


The Plaintiff in las replication joined issue on the 
last-mentioned plea, as well as on the first and second 
pleas to the first count. To the third plea to the 
first count, the Plaintiff replied, that he did not en¬ 
dorse in blank, and deliver the Company’s paper in 
the third plea mentioned, to A. D. Macleod, in man¬ 
ner and form, &c., and upon this issue was joined. 
To the fourth plea to the first count, the Plaintiff 
replied, that he did not endorse and deposit, lodo-e 
and pledge, idth the Defendants the three several 
Company s papers, in manner and form, &c., and 
upon this also issue was joined. 

IsS'ber'' December, 

1846, before Sir Lawrence Peel, Chief Justice, and Sir 

John Peter Grant and Sir Henry Wilmot Seton, Puisne 
Judges, of the Supreme Court. 

It appeared from the evidence at the tnal + 1 , 

Madeo:!, .„d 

Macleod were brothers; that the Plaintiff had formerly 
resided in CulcnHa, and had been a member of the firm 
ol Macleod, Fagan & Co., and that he had left India 

h,i ,» .partner in ,h., ,1,., the Hm ,, 

Ueeleoi. 4 co. w.s . mere.ntile hou« esl. 
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blished in Calcutta, and carried on a t^pecies ul busi- *i>49. 
uess known in Calcutta as liiat of agents or agency i he hank 

1 • . . • • , * ofHengai. 

business; such agents in Latcutia keeping tlie current v. 

accounts of iiidividualsj and advancing monies on 
personal or other securities to them, and on their be- 

V 

half, charging interest in account, and acting generally 
as such agents, in the manner and according to the 
rules and course of dealing of private bankers. 

It appeared that in the year 1841, the Plaintilf sent 
from England the following power of attorney: “Know 
all men by these presents, that 1, James William 
Macleod, at present of Southampton, do make, consti¬ 
tute, and appoint, Alexander Donald Macleod, and 
Christopher Fagan, carrying on business in Calcutta, 
as agents, under the lirm of Macleod, Fagan & Co., to 
be my true and lawful attorneys and attorney, jointly, 
and each of them separately in their individual names, 
or in the name of the said firm, or of any other firm 
or firms which they or their associates or successors 
may adopt, for carrying on tlie said business, and on 
my behalf to sell, endorse, and assign, or to receive 
payment of the principal, according to the course of 
the Treasury, of all or any of tJie securities of tlie East 
India Company for shares in their public loans, jjay- 
able from their Treasury at Fort William, in Bengal, to 
which I now am or may be lawfully entitled, and to 
receive the consideration money, and give a receipt 
or receipts for the same, and to do all lawful acts 
requisite for effecting the premises, hereby ratifying 
and confirming all that my said attorney and attorneys 
shall do therein, by virtue hereof. In witness whereof, 
i have hereunto set my hand and seal, this 3rd day of 
August, in the year of our Lord 1841.” 

On the 25th of September, 1841, A. D. Macleod 
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The Bank 
OF Bengal 

V. 

Macleod. 




applied to the Bank of Bengal^ for a loan upon his 
own aecouiit, and oifered as a security Company’s 
papei, No. 13,31)7, tor Rs. ;),000. This note bore 
the following endorsementPay to G. J. Gordon, 
Bs(i., Bee. Union Bank, or order, J. W, Macleod, by 
his Attorney, A. D. Macleodr “ Pay to A. D, Mac^ 
lead, Attorney to J. W. Macleod, order, G, J. Gordon, 

»Sec. Union Bank. J. IF. Macleod, by Jiis Attorney, 
A. D. Macleod.’^ 


It further appeared, that these notes were issued by 
and under the authority of the Governor-General and 
Council of the East India Company, in Bengal, for the 
purpose of raising money to meet the exigencies of 
tile Government of India, and that they were negoti¬ 
able instruments, the property in which passed by 
endorsement, and in Bengal, by delivery, like other 
promissory, or bank notes, and as the ordinary cur¬ 
rency of the country. 


The iSecretary of the Bank, upon inspection of the 
note and the last endorsement, requested to see the 
power of attorney, which was- shown to him, and it 


was thereupon registered at the Bank according to 
their usual course oi' business. The Bank at the same 
time took a further endorsement on the note from 
A. D. Macleod, in these words, “Bay to the Bank of 
Bengal or order, A. D. Macleod.'’ The required loan 
was then made ,by the Bank in the ordinary course of 
business; and the note was taken as a security for the 
same, together with a memorandum of deposit signed 
by A. D. Macleod, and containing a power or authority 
from ^. Z>. Macleod to sell the Company’s paper on 
detault l)y A. D. Macleod, in order to reimburse them 
their advances. The memorandum of deposit si<med 
and delivered to the Bank by A. D. Macleod, by way 
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of collateral security, authorized the treasurer of the 
Bank absolutely to sell and dispose, three mouths after 
date, by public or private sale, the Company's paper, 
for the reimbursement to the Bank, as well of prin¬ 
cipal together with interest, paying to Macleod the 
surplus which might be forthcoming from such sale, 
he being bound to make good any deficiency after 
such sale. 

Two days afterwards, ^4. 1). Maclcod applied to the 
Bank of Bengal for a further loan of Rs, 17,100 upon 
his own account, and the Bank advanced that sum to 
him, upon liis depositing two other of the Company’s 
papers, jiumbered respectively 11,914 and 13,612, as 
security for the repayment thereof, upon the state¬ 
ment made by A. I). Macleod, that the same were his 
own property. The Bank at the same time took an 
endorsement of A. 1). Macleod on each of such Com¬ 
pany’s papers, and also another memorandum of 
deposit signed by him, and containing a power to sell 
the same, similar in terms to that given by him on the 
occasion of the first loan. 

In Jamiary, 1842, on default made by A. T), Mac¬ 
leod, the three several Company’s papers were sold, 
according to the usual course of business, and at the 
market-rate of the day, by the Bank, in pursuance of 
the powers contained in the memorandums of deposit, 
after the expiration of the prescribed time, in repay¬ 
ment of the respective loans. 

Macleod, Fagan & Co. subsequently became in¬ 
solvents. 

The non-delivery of the Company’s papers by the 
Defendants to the Plaintiff was relied upon as the 
detention in the first count alleged. 

A verdict was found for the Plaintiff, the paper to 
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bo calculated at Rs. 10. 8a. discount; viz. three notes, 
S. Rs. 5,000, S. Rs. 5,000, and S. Rs. 14,000. 

On the 21st December, 1840, a rule was granted, on 
the motion of the coun.sel for the Defendants, to show 
cause, why the verdict entered for the Plaintiff in the 
action sliould not be set aside, and a nonsuit entered, 
or why a verdict should not be entered for the De¬ 
fendants on the ground of misdirection, or why a new 
tiial should not be granted on the ground of the ver¬ 
dict being contrary to evidence. This rule was argued 
before the full Court, and on the 2nd of February, 
1847, the rule was discharged with costs. Judgment 
was delivered by the Chief Justice, who, after stating 

the nature of the action, and the pleadings, proceeded 
as follows:— 


“The third plea alleges an endorsement from the 
Plaintiff to A. /). Macleod, of the note for S. R. 
5,000, and a pledge by A. D, Macleod, of that note 


to the Bank. That endorsement is denied; there was 
no proof of any delivery, in fact, of this note by the 
Plaintiff, or any one, to A. D. Macleod, in the cha¬ 
racter of endorsee of that note; and unless it can be 
made out that the mere possession by an attorney 
under a power of the bill which he is authorised by 
that power to endorse in the name of his principal, 
proves, as soon as he has written a form of endorse- 
ment on the bill in the name of the principal, a de- 
ueiy to him of the bill as an endorsee from his 
principal, the allegation is not proved: the mere writ¬ 
ing the name of the principal is the act of the princi¬ 
pal, done by a substituted, instead of by his own proper, 

blank ^"dorsed in 

blank, here must be a delivery of it. In Adams v 
Jones (4 Per. & Dav. 474), Lord Denman says, ‘Now 
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a bill may be endorsed to a party in two ways, either 
by a special endorsement, making it payable to that 
party, or by a blank endorsement, and delivery to that 
party. In the latter way, at all events, it* not in the 
former, the bill must be delivered to the party as en¬ 
dorsee, in order to constitute an endorsement to him.’ 
The continuing possession, under such circumstances, 
as are above supposed, of the attorney, is prima facie 
referable to the original delivery to him, and unless 
some change of circumstances be shown, the character 
of the possession must be received as unvaried. The 
original delivery is in such cases the delivery of an 
unendorsed bill which the attorney has authority to 
endorse in the name of his principal. But the party 
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taking such bill from him, the attorney, when endorsed 
in the name of the principal, must call for the power, 
or take the consequences of his neglect, as the prin¬ 
cipal will not he bound unless the authority conferred, 
he pursued. The endorsement being by procuration 
is notice to the transferee. In Attwood v. Munnings 
(7 B. & C. 284), Mr. Justice Tlolroyd says, ‘ The word 
procuration gave due notice to the Plaintiffs, and they 
were hound to a.seertain, before they took the bill, that 
the acceptance was agreeable to the authority given.’ 
LHtledale, J., says‘ It is said that third persons are 
not hound to inquire into the making of a bill ; but 
that it is not so when the acceptance appears to be by 
procuration ; the question then turns upon the autho¬ 
rity given.’ That was the ease of an acceptance by 
procuration, but the law is the same as to an endorse¬ 
ment, Fearn v. Filka (8 Scott’s N. C. 241). In that 
Tindal, C. J., says:—‘If Grame had endorsed 
the bill with his own hand, there can be no doubt but 
that would have been sufficient to pass the property 
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to a bona ficje holder/ but where the endorsement is 
made by a thfr^ quest ion is, whether the 

third piu’ty hml^-f^tliority to endorse, and that lets in 
the to what was the authority given to Le- 

plfjVii. The same doctrine is applied to restrictive or 
conditional endorsements. See Treuttel v. Barandon 
(8 Taunt. 100), Sigouruey v. Lloyd (8 B. & C. 622), 
and Robertsou v. Kensington (4 Taunt. 30). In Si¬ 
gourney V. Lloyd, Lord Tenterden thus expresses him¬ 
self: ‘ The use of endorsements of this kind is not 
small, nor are they, as it seems to me, inconsistent 
with the interest and convenience of commerce. Such 


an endorsement will not prevent the endorsee from 
receiving- the money from the acceptor when the bill 
becomes due. If he pay it to his principal, all will be 
well, but the endorsee must look to him for the appli¬ 
cation of it. It will have the effect of preventing a 
failing man from disposing of the bill before it becomes 
due, and from pledging it to relieve himself from his 
own debts at the expense of his correspondent. I 
cannot see that the interests of commerce will be pre- 
judiced by our holding that such an endorsement is 
restrictive. On the contrary, I think that the interests 
of commerce will thereby be advanced. It is said, 
that It cannot be expected that bankers or others, when 
requested to discount such bills as this, should look 
into the accounts between the principal and his agent. 

agree It cannot be expected they should ; but still, 

1 they take the bill so endorsed, they take it at their 
peril, and must be bound by the state of the accounts 
lietweeii those parties.’ If the payee to whom, or to 

.hose order, a bill were to be made payable, should 
write an endorsement in blank on the bill, and give 
the bill so endorsed to one for a special purpose, as 
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for instance to his servant, to put away, or for any 
other special purpose of the like kind, indicating an 
intention to retain the bill, aml^ihe servant should 
then transfer it for value, and without Aotice of the 
fraud, in fraud of his master’s orders, the transferee 
would have a complete title to the bill, as the endorsee 
in law of the payee under such blank endorsement. 
See Adams v. Jones (4 Per. & Dav. 474), Brind v. 
Hampshire (1 Mee & Wei. 365), Marsfon v. Allen 
(8 Mee & Wei. 494) ; and though some doubt was 
thrown out in Hayes v. Caulfield (5 Q. B. Rep. 81), 
whether the whole doctrine laid do^\^l in the case of 
Marsfon v. Allen could be supported, no doubt was 
expressed on the general law that a mere delivery for 
a special purpose, inconsistent with a transfer, as for 
safe custody, for instance, does not constitute a trans¬ 
fer of a bill endorsed in blank, though it enables the 
actual possessor to transfer the bill to a hona fide 
holder for value, and without notice of the fraud, a 
fortiori, the mere continuing possession in the attor¬ 
ney without any delivery at all after the endorsement 
in blank, the endorsement in blank being unaccom¬ 
panied by any change of possession, does not amount 
to nor evidence a transfer by delivery to such attorney, 
and any delivery to him in the character of attorney 
is a delivery to the principal. If the attorney duly 
executes his power, and delivers under the power to a 
transferee for value, his act binds the principal ; it is 
in law the writing and delivery of the principal him¬ 
self. If the writing and delivery are simultaneous, 
no doubt can exist in any mind that this is no delivery 
to the attorney: to hold it otherwise would be to 
establish an unmeaning fiction, dividing mentally one 
single act into two, one a real and one a fictitious act, 

V-4 . 
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It is precisely the same thing if the attorney signs in 
anticipation of a subsequent intended transfer ; there¬ 
fore wliilst the bill remains in his the attorney’s hands, 
under circumstances not proving or tending to prove 
a transfer to himself, the transferee cannot estabhsh 
as to such possession an allegation of an endorsement 
bj the principal to the attorney. It was however 
argued, that the attorney, A. D. Macleod, might have 
sold this note to himself ; that a sale to himself by an 


agent employed by a principal to sell, is good at law, 
though not supported in equity ; that the Bank might 
have supposed this, and that the Court may presume 
or assume it. There was no proof whatever of the 
fact, nor does any ground exist for the assumption, 
and we entirely dissent from the position that such a 
transfer would be valid at law. The principle of law 
is a clear one, that an agent shall not by his own act 
give himself an interest at variance with his duty to 
his principal. By his sale to himself, he would unite 
in himself the inconsistent characters of seller and 
buyer. It was decided by Lord Ellenborough in 
Wright v. Dannah (2 Camp. 203), that one of the 
contracting parties could not even be the agent of the 
other for the purpose of signing the contract of pur¬ 
chase. In Exp. Dyster (1 Merr. 172), Lord Eldon 
treats it as a clear legal principle. The case was in 
Bankruptcy, a petition to prove a debt. Lord Eldon 
in that case, says‘ There is nothing in these pro¬ 
ceedings which imports that he was actually a prin¬ 
cipal in those very dealings in which he was ostensibly 
concerned as a broker. If that fact were distinctly 
brought before me, I should have no hesitation in say¬ 
ing that no action could be maintained in respect of 
those transactions, inasmuch as they clearly amount 
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to a fraud.’ And Lord Wynforcl, in delivering the 
judgment of the House of Lords in the ease of Roths- OK Bengal 
child V. Broohman (5 Bli. N. R. 165), says:—‘I take ^„^c^Eou. 
it to be a general principle of law and equity, that a 
man cannot be a seller for one and a buyer of that 
property himself.’ He adds in conclusion of his 
judgment, ‘I repeat, that Mr. Rothschild has only on 
this occasion followed a practice which I believe has 
been acted upon in London. It is fit your Lordships 
should now say such practices cannot be endured. If 
they are common, it is fit your Lordships should say 
in language that cannot be misunderstood, that such 
practices must not continue to prevail.’ In the case 
of Gillett V. Pe.ppercorne (3 Beav. 83), Lord Langdale 
expresses similar sentiments:—* It is said that this is 
every day’s practice in the City. I certainly should be 
very sorry to have it proved to me that such a sort of 
dealing is usual ; for nothing can be more open to the 
commission of fraud than transactions of this nature. 

Where a man employs another as his agent, it is on 
the faith that such agent will act in the matter purely 
and disinterestedly for the benefit of his employer, 
and assuredly not with the notion that the person 
whose assistance is required as agent, has himself, in 
the very transaction, an interest directly opposite to 
that of his principal. It frequently, I believe, happens 
that the same person is agent for both parties, in which 
ease he holds an even hand, and acts, in one sense, as 
arbitrator between them ; but if a person employed as 
an agent, on account of his skill and knowledge, is to 
have, in the very same transaction, an interest directly 
opposite to that of his employer, it is evident that the 
relation between the parties then becomes of such a 
nature as miist inevitably lead to continual disappoint- 
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OF liENGAL the same opinions as those expressed by 

Macleod. Ehio)i^ Lord Wijuforrl, and Lord Langdale. We 

* our opinions by hig:her authority 
than our own. The condemnation of the practice, 
that an a^^ent may purchase for himself goods which 
he is entrusted by his principal to sell, applies strongly 
to the case of an agent in this country, for an absent 
piincipal in England^ entrusting him with his property 
for sale. It is obviously the interest of the agent, if 
he may purchase, to purchase at a time when it would 
not be for the interest of the principal to sell ; the 
distance and want of power of supervision in the 
principal would leave him much exposed to the com¬ 
mission of frauds if an agent, so contracted to sell, 
could purchase for himself. The language of the 
power in question is inconsistent ^^^th the notion that 
any such power was intended to be conferred; no 
presumption can arise of a purchase which could not 
have been supported, and no evidence raises any 
presumption that such a purchase in fact ever took 
place. It appears to us, therefore, that there is 
nothing to show that any endorsement Avas made by 
the Plaintiff of this note to A. D, Macleod, and that 
issue was properly found for the Plaintiff, on the issue 
raised on the plea, of not possessed. The question is 
the same as to all the notes. A question was made, 
whether in detinue, a lien in the Defendants could be 
proved under this plea. It is a matter not settled, 
but we are of opinion that this defence, in this action! 
is admissible. It is a question as between the Plaintiff 
and Defendants, not of lien, but of property. The 
suit relates to negotiable securities, and the effect of 
a transfer, hona fide, and for value of such securities, 
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transferable by delivery, is to transfer property though 


1849. 



the actual transferrer have none. 


It is true that it the bank 

OF Bengal 


would be subject to redemption, if the transfer were 
ill fact a pledge, but there would not be an absolute 
and also a special property in the notes created by the 
transfer so as to render it necessary to plead a lien. 
The Plaintiff proved his title, by proving that all three 
were made payable to him, or his order. It then lay 
on the Defendants to show that the property was 
divested as against him at least. The actual transfer 
to the Defendants was on a pledge to them by A. D. 
Macleod for his own private debt, which pledge, the 
registered power, which applies to this note for S. R. 
5,000, clearly did not authorize, nor is it possible to 
presume that the lost power (a) contained any such 
authority. It was said, that a factor or agent might 


MACLEOD. 


pledge the bills of his principal for his own debt, for 
that he could pledge such bills, though he could not 
at Common Law pledge the goods of his principal, 
under a mere power of sale. The reason, however, 
of the distinction was not adverted to: it turns on 
difference in the nature of the property, not on any 
difference in the nature of the authority. A power of 
attorney is construed strictly ; whether it relates to 
goods or bills, the intention governs, and a man who 
gives a power authorising a sale of his bills, or other ne¬ 
gotiable securities, for his own purposes, certainly does 
not intend to confer, and does not confer, on the agent, 
thereby, the power to pledge the securities for the 
private debt of the agent ; and as long as such secu¬ 
rities require an endorsement in the name of the prin¬ 
cipal, no such power of pledging exists, or can take 


(a) Admissions were made on the trial as to this power of at¬ 
torney. 
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place, to the prejudice of the donor of the power, the 
owner of the unendorsed securities, nor can the attor¬ 
ney, by merely writing the form of an endorsement, 
in the name of the principal, on the securities, give 
himself such a power, or additional security to his 
transferee, for such transferee must call for the power, 
and will take, subject to its due execution, and no 
subsecpient endorsee or transferee would be in a better 
position than the first. It would be wholly immaterial 
as against the payee, how many names were subse¬ 
quently put on the paper, either through a connected 
and unbroken chain of endorsements in full, or after 
an endorsement in blank ; the legal interest in the bill 
would still remain in the payee, for no endorsement 
authorized by him would have taken place. See Fearn 
V. Filica (8 ScottN. R. 241), and Robertson v. Ken- 
slngton, before quoted. It is true that in Fearn v. 
Filica, there was no authority at all to endorse a bill 
of the particular description ; but the principle is a 
general one, that when an acceptance, or the drawing, 
or endorsing, of a bill is not by the proper hand of 
the acceptor, drawer, or endorser, but made by another, 
in his name, the question is always, Whether that other 
had authority to do the act ; and the judgment of the 
Chief Justice Tindal, before quoted, asserts the general 
principle. It resembles the case of a conditional 
endorsement. Robertson v. Kensington. The subse¬ 
quent endorsees have their remedy against prior inter¬ 
mediate endorsees: but as between the payee and an 
endorsee, when the first endorsement is by procuration, 
the case turns on the due execution of the power. If 
the case of Collins v. Martin (1 Bos. & Pull. 648), be 
examined, the judgment of Eyre, C. J., will be found 
fully to support the doctrine, that the power of an 
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agent, of pledging his principal’s bills in satisfaction 
of his own private debt, turns wholly on the nature of 
the property. Bills specially endorsed to the agent ; 
bills payable to order, and endorsed in blank ; bills 
originally made payable to bearer ; all these he may 
transfer, as his own act, and if he pledge them for his 
own purposes, and the lender be not cogniisant of the 
fraud, he is secure—the reason is, because, the nature 
of the property is such, that the bill, under such cir¬ 
cumstances, is deemed the property of the agent con¬ 
clusively for the purposes of transfer to a bona fide 
transferee ; but in unendorsed bills made payable to 
the principal or order, the property is in the principal, 
though the possession be transferred to the agent, and 
the power in such a case is a naked authority which 
must be strictly pursued. It is unnecessary to say 
anything as to a pledge of bills for the owner’s use, 
under a power of sale, a pledge for the agent’s use, is 
clearly unauthorised. But the Defendants urge there 
was an endorsement in blank on the notes in the name 
of the principal, and so the notes became payable to 
bearer. It is admitted, that such endorsements were 
made in fact, and that an endorsement in the name of 
the principal was authorised for some purpose. no 
more is admitted, and nothing was proved, as to the 
transactions with the Union Bank, or any other parties, 
except the Bank of Bengal. No power was proved, 
which authorised a pledge for A. D. Macleod’s own 
purposes, none such can be presumed. The lost power 
is admitted to have justified a transfer by a blank en¬ 
dorsement, in the name of the principal, but it is not 
admitted, nor proved, under what sort of a power, 
whether general or limited, the transfers apparent on 
the notes, took place, nor under what circumstances, 
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whether tiiey were in execution, or in abuse, of the 
power. Tliere was proof of a limited power subse¬ 
quently ^iven, and no proof of any necessity for one 
more general. We can make no intendment in this 
case, against the payee, of any due execution of any 
power by his attorney, A. D. Macleod ; the Plaintiff 
stands on his own right as payee: if his attorney have 
transferred tlie notes, it is for the Defendants, who 
assert that such is the case, to prove it. The Plaintiff, 
the principal, whose case is, that he is the payee of 
the notes, is not bound to call the attorney or other 
person to prove that a fraud has been committed on 
the Plaintiff. It lies on those who rest on the authority, 
to show affirmatively, the authority and its due execu¬ 
tion: they show that the Plaintiff gave a power to the 
attorney, which authorised the attorney to endorse the 
notes in the Plaintiff’s name, for some purpose which 
is not disclosed, for they gave no evidence of the 
object for which the lost power was given, nor showed 
that such proof was unattainable. It does not appear 
that the Defendants could not have proved the nature 
of the power and the nature of the transactions with 
the first de facto endorsee, and we are unable to collect 
from any facts proved, or admitted, that any due 
exercise of any power ever took place. It was said, 
that his due execution of the power must be presumed, 
as an abuse of his trust would be the imputation of a 
criminal act, the power, it was said, being an instruc¬ 
tion in writing, to the agent. We think, however, 
that assuming the Statute to apply, an excess of such 
power is not necessarily a criminal act under the 
Statute. We see no limit to the application of such 
presumptions if this be inadmissible. It might be 
urged that a disputed handwriting must, prima faciCf 
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ba treated as geuuiue, since siguiug a name to an in¬ 
strument witliout aulbonly rs unexplained, prima 
facie, evidence ot a false making, and in aU cases of 
agency, the uiius of proof would be shifted, and it 
appears from the act itsed that no such consequences 

were intended to result. See 9th Ueo. i\., c. 74, 
s. iUo. e think, therefore, that no blank endorse¬ 
ment was proved in this case, divesting the property 
of the payee. Let it be assumed, however, that such 
proof was made, stUl there was proof of the property 
m the notes being subsequently m the Plaintiff, and 
no prooi that it was again divested ; but notwithstand¬ 
ing that circumstance, a transfer by A. D. Macleod to 
the Hank, bom fide, of the notes, if endorsed in blank, 
would transfer the property to the Hank, it Ijecomes, 
therefore, necessary, on the assumption that an ettec- 
tive enuorsement in blank in the name ot the principal, 
was proved, to consider, whether the Hank can be 
viewed as bom fide holders. They had notice of ar- 
cumstances inciuaing the state ot the notes themselves, 
which, in our opimon, made it their duty to inqmre as 
to the mode in whicti A. U. Macleod made out las 
asserted property m the notes. They made no in- 
puiries whatever, whether the registered power was 
intended to emurace the otiier notes that he pledged 
to the Hank as weU as the latter. They knew that it 
applied to the latter, pledged to them but two days 
before, and A. U. MacLeod's production of it, in refer¬ 
ence to that, note on their demand for a power, 
admitted of no other construction, it might not be 
necessary to endorse the note under it, if a good 
execution of the former power had once taken place 
as to that note. Hut the case does not depend as to 
the point of bom fides or the necessity as to any of 
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Uie iiuletj ol a Iraiiriioi’, luider Uie pu^ver wiucli \v'as 
rt*gi8lert‘d, buL on the iiuUce oi the i'laiiilili s interest 
111 the notes, which the transmission and acceptance 
Oi that power, together wiUi ail liie circuinsiaaces ol 
the case, conveyed, lliey Knew also oi ^ 1 . o. Mac- 
itoU a connection with the liouse 01 Macleod, i^'ayau 
(Jo., who appeared as ejidorsers on me notes. Xso 
inquiry wnatever was made, iiow that hriii, or A. L). 
iuuclcod, had acquired any interest in any ot the notes. 
A sale by A. JJ. MacLeod to his linn would be equally 
prohibited witii a sale to himsell. The transaction ol the 
deposits was close upon the transnussion oi tJie power. 
On the deposit ot the notes uuinbered, no power 
whatever was called tor, tiiough the tirst eudorseiiient 
was by procuration, it was not proved that the lost 
power was then lost, or that its contents, it it were 
then lost, could not be learnt. it appears on the 
notes themselves, that there ; had been transactions 
with the Union Bank; no inquiries were made ol 
A. U, MacLeod, or at that Bank, into their nature 
That the agent had himself purchased, or that his 
house had purchased through him, the notes 111 ques 
tion, from toe Elamtiff, is an inadmissible assumption 
and toe Bank required no proof whatever, in support 
of toe assertion made by A. U. Macleod. tiiat he was 
^e owner of the notes, it was urged that toe words 
Atty. for A. 1). Macleod,’ were merely a descriptio 
pe^sonm. It would, however, have been not merely 
an unmeamng, but an untrue description, injurious to 

i.ts rw’,“ ‘w- “■>“ ~- 

prevents them from being viewed as bona fide trans- 
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ferees I'or valiu*; and we I'ouiid this opinion, not on 
the exploded gn.und of carelessness or want of pru- 
dence, whether in a greater or less degree. If we 
were to support this transaction, we should establish, 
as a consecpience resulting from our decision, this 
position, that an attorney for an absent principal en¬ 
trusted with the Government paper of his principal, 
payable to that principal or owner, and unendorsed by 
such principal, has only to write a form of endorse¬ 
ment by procuration in his principal’s name on the 
back of the security, and then he will be able to raise 
money on it for any purposes of his own, if he will 
but assert the property to be in himself. We should 
decide, in effect, that a fiction of some transfer to the 
attorney is to be adopted, and that a power is to be 
viewed as in the nature of proprietary right; such a 
decision would be opposed to the principles of law and 
to the uninterrupted current of decisions, and it would 
tend to encourage breaches of trust; such a decision 
could not tend to promote the true interests of com¬ 
merce, which depends so much on the due performance 
of fiduciary engagements. The interests of depositois 
must be considered as well as the interests of those 
to whom depositaries may resort for aid wlien needing 
pecuniary advances. We think, that one who forbears 
to inquire, under such circumstances as the present, 
resting on a bare statement of an agent needing an 
advance, that the property is his, whilst all the cir¬ 
cumstances point to an opposite conclusion, must 
stand or fall by the truth or falsehood of that state¬ 
ment. It is his duty to inquire where the interests of 
third parties are apparent, and the absence of inquiry 
would facilitate frauds; and if he do not make that 
inquiry, because he thinks that the law does not de- 
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maiKl it of him, he must take the consequences of his 
error." 

From tliis judgment the present appeal was hrought, 
whicli now came on for hearing. 

Air. Gicciiivood, Q, C., and Mr. Leith, for the 
Appellants. 

The notes came into the possession of the Appel¬ 
lants in the ordinary course of their business^ as 
bankers. The endorsement by A, D, Macleod, as 
attorney for the liespoiideiit, and delivery to the Banli 
of the notes so endorsed, for value received, consti¬ 
tuted in law, a valid assignment and transfer. Tiie 
Bank had no right or reason to suspect fraud on the 
part of A. D. Macleod; he brought the notes endorsed. 

It was proved in the cause, that he was empowered by 
the Respondent to endorse and negotiate the notes. 
What inquiries, therefore, could the Bank makef^* 
Endorsed bills in the hands of a banker are negotiable 
instruments. Collins v. Martin (a), Bolton v. Ful- 
ler (6), Brandao v. Barnett (c). The question wiU 
turn upon the power conferred on A. D. Macleod. A 
person who has power to sell goods, we admit, cannot 
pledge them. A distinction, however, exists between 
goods and negotiable instruments. Wookey v. Pole (d). 
Mr. Justice Bayley, in that case, lays down the rule, 
as follows (e). A pawnee of goods or chattels, or a 
vendee out of market overt, has in general no better 
title than his pawner or vendor, and cannot resist the 
claim of the rightful owner; but bank notes and bills 


(a) 1 Bos. & Pul. 648. 

(c) 12 Clk. & Fiu. 787. 

(d) 4 Bar, & Aid. 1. 


(b) 1 Bos. & Pul. 539 
S. C. 6 Man. & Gr. 630. 

(e) 4 Bar. & Aid. 15. 
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of exchange stand on a different footing in this respect ^ 
from ordinary goods and chattels. The holder, bona 
fide, and for a valuable consideration, of a bank note 
or bill of exchange, has a good title against all the 
world; because, in the case of bank notes, they are 
considered as money, and pass as such, and it is essen¬ 
tial for the purposes of trade, that delivery should 
give a perfect title, and because in the case of bills of 
Exchange, this is the law and custom of merchants, 
and it makes no difference in the case of bank notes 
or bills of exchange, whether such holder has received 
them as pawnee or otherwise;” and he cites, in 
support of this, the case of Collins v. Martin. Here 
the Bank were bona fide holders, for value, of the 
notes, and their title ought not to be invalidated by 
anv misapplitation of the same by A. D. Macleod 
The authorities referred to by Sir Lawrence Peel, as to 
bills wroiiglv endorsed, do not warrant the judgment 
of the Court. In Fearn v. Filica (a) the question was, 
whether the endorser had authority to endorse; and 
to the same effect are the cases of Adams w. Jones (b), 
Eobinson v. Little (e), Robertson v. Kensington (d), 

V. „<,„■» (»). Tl,,. C.SOS of 

u, V iWBo««n (f), »■ d’""’ 

Mlrclilo Uw, PP- 209-10 (4,h Edii.), «. olroogU 

in our favour. 


(a) 8 SroU’s N. R. 241. 

(c) 9 Q. B. Rep. 602. 

(e) 7 Bar. & Cr. 278. 

{g) 4 Acl. & Ell. 870. 

(0 19 Ves. 229. 

(fe) Peake 225. 1 Esp. 180. 


(6) 12 Ad. & Ell. 455. 4 Per. & D. 474. 

(f/) 4 Taunt. 30. 

(/) 8 Bar. & Cr. 622. 

(7i) 2 Burr. 1216. 

(j) 11 Law Times, 270. 
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The third issue was, whether the Eespondent did, 
in t'aet, endorse the notes. Tlie Court below held, 
that a party eould not endorse to himself, as there 
could not l)e an endorsement without delivery, any 
more than he could sell to himself; and, therefore, 
that in fact he liad not endorsed the notes. This is 
not law, as no delivery was requisite to complete the 
assignment. It was formerly thought by the Court 
ot Exchequer, in Mar^tou v. Allen (a), that delivery 
must be proved; but that case has been since over¬ 
ruled. Hayes v. Caulfield (h), and Brind v. Hamp¬ 
shire (c). 


There is also another objection, upon which, we 
submit, the Plaintiff ought to have been nonsuited, 
as it goes to the root of his title. Detinue was not 
the proper form of atcion, and will not lie in a case 
like this. Buller's Nisi Prius, tit. “Detinue,'' pp. 48-9. 
A. D. Macleod deposited the notes in 1841, and the 
Bank sold them in 1842: the action was brought in 
1846, at which time the Respondent had no right of 



possession. 


Mr. Peacock, Q. C., for the Respondent. 

Upon the argument ot the Appellants, and the judg¬ 
ment of the Court below, two questions arise: First, 
whether the endorsement was a blank endorsement;’ 
and secondly, whether there had been any negligence 
on the part of the Bank. I do not dispute the prin- 
ple laid down m Foster v. Pearson (cf)-, that a person 

lood^H Exchange bona fide for value, has a 

, ^ ough he take them without care or cau- 
lon, except so far as the want of such care and cau- 


(a) 8 Mee & Wei. 494. 
(c) 1 Mee & Wei. 365. 


(5) 5 Q. B. Rep. 81. 
(<«) 1 C. M. & R. 849. 
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tioii may affect the boua fides of the trausaction. The ^ 
question is, ^vhether, ^vheu the notes were in the hands 
of A. D. Macleod, they were negotiable by dealer 
the notes had been payable to bearer, I should no 
deny that they were negotiable ; but on the face 

the notes it appears they were payable to ^ 

Macleod’s order, and certainly he never endorsed them 
in blank. The third point raised by the issue, is, di 
the Eespondent put a general endorsement on the 
notes. That must depend entirely on the po.^r giv n 
to H. i). Macleod by his principal ; whi h is, to sel, 

endorse and assign,” or to receive payment. 
fore, H. D. Macleod had no power to do what he h 
done the endorsement was necessarily void. The e 

done, tne ti attorney was for 

dorsement mentioned in P 

the JZ ^w!^hat a power to 

poses of a sale, an Bouchout 

•r,T "u.f" wC ™ 

V. Goldsnud («)• ^Tiniiire the autho- 

incumhent on the party a ing^i cases 

rity for its trans er, aiic^^ Martin (6), and 

cited by the Appe an s. payable to bearer. 

Brandao v. Ennie (j ;ascertain the 
The taker of a bill lioni « 

authority of the agen , e m 

,aeh as if it --J^f/^^nd his authority, as, if 
the agent does not ac . v. Mun. 

the agent does so, his acts are ^ oiQ. ^ . n 

o (rn • Here the Bank took the word of A. D 

*’.*»/ o.ly, tl»t Ih. notes were his own, nnS m.de 

Sta endorse them, m.Ki.g him also personally liable 
AI„.s V. ./ones (e). The note was then endorsed, hot 


(«) 5 Ves. 211. 

Ic) 12 Clk. & Fin. 787. 
(«) 4 Per. & D- 474. 


(b) 1 Bos. & Pul. 648. 

(d) 7 Bar. & Cr. 278. 
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not delivered lor tlie purpose of passing it. Endorse¬ 
ment is \)r\ma facir proof of delivery, but the delivery 
may he rebutted. Rohnison v. Kensington (a). It is, 
however, said, that A. T). Marleofl endorsed to himself, 
that he was both agent and endorsee, and that it must 
be presumed that he got the note back as a bona fide 
owner ; but it is evident, that he had it merely as an 
agent, aiid in that ease the Bank were bound to make 


proj)er inquiries, and in not doing so they were guilty 
of gross negligence. Crook v. Jadis {h), Backhouse v. 
1Jarrison(c),Foster v. Pearson(d), TJaynns v. Foster{e)y 
Alexander v. M'Kenzie (/). 


4 


There is another objection, now urged for the first 
time, that detinue vdll not lie. Such objection can¬ 
not be entertained at the present stage of the appeal, 
it should, if tenable, have been urged in the Court 
below, it is now too late.—[Lord Brougham-. This is 
a point purely technical, and if not taken in the Court 
below, cannot be taken here.—Mr. Greemvood: The 
point was taken by the second plea, that the Plaintiff 

had not sufficient interest to support the action.]_ 

Detinue was the proper form of action. Comgn^s Dig., 

tit. ‘‘Detinue,” 20. Williams v. Archer (g), where all 
the cases are collected. 

Mr. Greemvood, in reply. 

Their Lordships reserved judgment until the follow¬ 
ing appeal, which arose out of similar circumstances, 

was arg,,ed, when they delivered a joint judgment in 
both appeals (h). 


(a) 4 Taunt. 30. 

(c) 5 Bar. & Ad. 1098. 

(e) 2 Grom. & Mee. 237. 
(<7) 5 Com. Ben. Rep. 318, 


(b) 5 Bar. & Ad. 909. 

(d) 1C.M.&R.849. 

(/) 18 Law Journal, N. S. 94. 
(A) See posf, p. 37. 



ON APPEAL FROM THE EAST INDIES. 


27 


The Bank of Bengal ------ Appellants, 

AND 

Christopher George Fagan - - - Respondent. 

On Appeal from the Supreme Court at Fort William 

in Bengal. 

Kcqotiahif' InUrumcnt — Pronotr—Endorsement hy agent — Endorsee, if 
' nfcctrd hit defect in titJe—Power of attarney—Constrnctwn. 

For niargiiiiil noto, sec the case of the Bank of Bengal v. Macleod, ante, 

p. 1. 

This case, involviii};- a similar (luestion (o the pre- 
ceding appeal, was au action of trover hronght 1 h the ' 

Respondent against the Appellants, the Bank of Ben¬ 
gal, upon the conversion of eight promissory notes or 
securities for the payment of money, by the Governor- 
General of India in Council. The plaint contained 
one count, which charged the Defendants vdth the 
conversion of the eight promissory notes or securities 
of the 4 per cent, loan, commonly called Company’s 
paper. The Defendants pleaded, first, not guilty ; 
and, secondly, that the Plaintiff was not possessed of 
the notes of his own property. Ibmu these pleas 

issues were joined. 

The cause came on for trial, on the 19th of Novem¬ 
ber, 1847, before Sir Laivrence Peel, Chief Justice, and 
Sir John Peter Grant, and Sir Henry Wilmot Seton, 

Puisne Judges of the Supreme Court. 

The circumstances which distinguished this case 
from the last, and which appeared in evidence on the 

trial, were these:— 

•Present; Members of the Judicial 
Lord Langdale, the Right Hon. Dr. Lushington, and the Right Hon. 

T. Pemberton Leigh. 

Privy Councillor—Assessor,— The Right Hon. Sir Edward Ryan. 

V-6 
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On the 4th of Xovember, 1841, the Respondent, an 
officer on the Bengal Establishment, drew upon his 
bankers and agents, Macleodj Fagan & Co., at Cal¬ 
cutta, in favour of one Tuttle Charles, for Rs. 6,000, 
payable at ten days after sight. The draft was pre¬ 
sented for acceptance to Macleod, Fagan & Co., on the 
9th of November, 1841. In the meantime, on the 6th 
of November, the Respondent forwarded a hoondee for 
Rs. 2,000, endorsed to Macleod, Fagan & Co., at the 
same tin’.e informing them of his draft for Rs. 6,000. 
The state of the account between the Respondent, and 
Macleod, Fagan & Co., if made up on the 9th of No¬ 
vember, would have shown a balance of 6 annas, 8 pie, 
due from the Respondent to them. Upon the presen¬ 
tation of the Respondent’s draft for Rs, 6,000, Mac¬ 
leod, Fagan & Co., wrote to the Respondent, and inti¬ 
mated to him that they had no available funds belong¬ 
ing to him in their hands to meet the draft. The Re¬ 
spondent then agreed to give them a power of attor¬ 
ney, upon which they accepted his draft for Rs. 6,000. 

The power of attorney executed by the Respondent, 
and sent to Macleod, Fagan & Co., was precisely in 
the same form, as the power of attorney executed by 
Macleod, and set out in the preceding case (a). 



On the 24th of November, A. D. Macleod, one of 
the partners in the firm of Macleod, Fagan & Co., en¬ 
dorsed and delivered to the Appellants a Company’s 
note for the sum of S. Rs. 8,500, payable to the Re¬ 
spondent, his executors or administrators, or his or 
their order, and bearing interest at four per cent. 
This paper was endorsed “A. D. Macleod, attorney, 
for Lieut. C. G. Fagan, Pay to the Bank of Bengal, 


(a) Ante, p. 5. 


V. 

Fagan* 


ON APPEAL FROM THE EAST INDIES. 29 

or order.—J. D. Madeod.” The Appellants paid ^ 

the sum of 7,600 Company’s rupees to Madeod, who, 
at the same time, signed and gave to the Appellants 
his promissory note»of that date, payable at three 
months, for the sum of Rs. 7,600, and interest. In 
this note, it was expressed that the Company’s note for 
S. Rs. 8,500 was deposited ^vith the Appellants, as a 
collateral security for the repayment, as well of the 
Rs. 7,600 and interest, as of any sums which had 
been or might be advanced or paid to Madeod by the 
Appellants, and in default of pajunent the Bank was 
authorised to sell the Company’s paper, and reimburse 
itself, paying Madeod the surplus, which might be 
forthcoming from such sale ; and he making good the 
deficiency, if any. On the same day, Madeod, Fagan 
& Co., paid the Respondent’s draft for Rs. 6,000. 

On the 7th of December, 1841, Madeod, Fagan & 

Co. endorsed and delivered to the Appellants seven 
other Companv’s notes, of two of which the Respon¬ 
dent was the original payee, and of the others endorsee, 
for sums amounting altogether to Rs. 5,800. These 
notes were endorsed as follows:—“C. G. Fagan, by 
his attornies, Madeod, Fagan & Co. Pay to the 
Bank of Bengal, or order.— Fagan & Co.^ 

And the Appellants, upon receiving the Company s 
notes, paid to Madeod, Fagan & Co., Rs. 5,000, taking 
also the promissory note of Madeod, Fagan & Co., at 
three months’ date, for such sum and interest, which 
promissory noite was expressed in terms simi ar 
those used in the note given on the 24th of November, 
by A. D. Madeod, that the seven Company’s notes 
had been deposited as collateral security for repay¬ 
ment of Rs. 5,000, and interest, and of all sums whic 
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IiikI heoii, or miuht bo, advanced or paid to Madeodf 
Faaan k Co., by the Appellants. 

Default bavin*;’ been made in payment, the Bank of 
Be)iqol sold the several notes, so delivered to them, in 
Ff'hniarj/ aiul Marrli, 1842, and realized the amount. 

MarJpofl, Fofjau k Co., became insolvent, and on 

the 16th of Matf, 1844, an account Avas rendered to 

the Respondent bv the assignee of the Insolvent Court, 
* • * ' 

at Cah'ttffn, in whom the estate of Macleod, Fagan 
k Co., had become vested. The Respondent corre¬ 
sponded with the official assiprnee on the subject of the 
estate of MavJf’od, Fagan k Co., and received a divi¬ 
dend on the balance due to him upon his account with 
that firm, in Avhich the proceeds of the Company’s 
notes in question Avere included. 

Upon this evidence, a verdict Avas found for the 
Respondent, Avith Rs. 12,908. 2. 5. damages. On the 
23rd of November, a rule was granted upon a motion 
on behalf of the Apiiellanls, pursuant to leave re¬ 
served at the trial, calling upon the Respondent to 
shoAV cause Avhy the verdict entered for the Respon¬ 
dent should not be set aside, and a verdict be entered 
for the Respondent on the issue taken on the first plea, 
and for the Appellants on the issue taken on the second 
plea, or A\"hy a nonsuit should not be entered. 

On the 13th of Januarg, 1848, after argument, the 
Court discharged the rule, Avith costs. Sir Laivrence 
Peel, Chief Justice, delivered the judgment of the 
Court as folloAVs:— 

This case is, in our opinion, undistinguishable in 
principle fiom that of Macleod a*. The Bank of Bengal. 
Both are founded on authorities which, if they are 
not to be followed, must be overruled by a higher 
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tribunal than this Court. The grounds upon which 
it is sought to distinguish the present case, appear to 
us to be untenable. We think there was no recogni¬ 
tion. The evidence does not show a sale in fact by 
Macleod, Fagan & Co., to themselves, supposing such 
a sale to have been legally vaUd. We view this sale 
as a mere tietiou ; it is ingeniously introduced to 
support an argument which would otherwise rest on 
no foundation. The evidence shows, that the Plain¬ 
tiff was subsequently informed of a sale, but it does 
not show that he knew the real circumstances ; and 
there is no evidence of any sale except that by the 
Bank of Bengal, which is not the sale which the argu¬ 
ment treats as recognised: but an imaginary sale by 
Macleod, Fagan & Co., for the Plaintiff', to themselves, 
is the subject of the supposed recognition. It is said 
- that Macleod, Fagan & Co., had a lien, and that they 
transferred that lien to the Bank of Bengal. Mac 
leod, Fagan & Co., undoubtedly had a lien ; but if the 
nature of it be considered, the consequence to the 
Plaintiff’s success in this action, which it is sought to 
deduce, will not follow. The Bank of Bengal sold 
these securities. This act could be supported under 
the power of attorney alone. For the paper was 
specially endorsed to the Plaintiff, and has been by him 
unendorsed, unless the power has been executed. if 
Bills of Exchange are drawn, payable to the order of 
A., and A. pays them into his Banker’s hands without 
endorsing them, it is obvious, that though A. may 
become subsequently indebted to his Banker, and his 
Banker may have a hen on those bills, that this hen 
does not operate to transfer a property in such biUs, 
and is only an equitable interest. The debts which 
they secure and evidence, are transferable by the 
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cuslom of Morchauts, but transferable by the custom 
111 sucli a case by endorsement only, not by delivery 
witbout endorsement ; tbe bills not being in a state 
that tbe property in them can pass by delivery. Col¬ 
lins V. Martin, (i Bos. & Pul. 048,) will, if it be atten¬ 
tively examined, snow that it is tbe nature of tbe 
property in bills, wbicb enlarges tbe power of abena- 
tiou over that wbicb exists as to mere chattels. Witb¬ 
out a vabd endorsement, no property in these specially 
endorsed securities could be transferred to tbe Bank, 
so as to prevent their sale from operating as a con¬ 
version ; and by a conversion their ben would for any 
defensive purposes in this action be destroyed. Tbe 
question is, therefore, simply this: was tbe power 
exercised or abused! We think upon tbe evidence, 
that it was grossly abused. if such an exercise of a 
power could be supported, then a ben nngbt be en¬ 
larged to tbe prejudice of tbe owner by tbe fraud of 
tbe agent, it is, therefore, in our opinion, clear, that 
tbe Bank of Bengal could not be in a better position 
than Macleod, Fagan & Co., against tbe Plaintiff, 
They, Macleod, Fagan & Co., could seU tbe Plaintiff's 
paper and confer property in it, if they followed the 
authority conferred: that authority, if tbe correspond¬ 
ence and tbe power be looked at, was not to pledge 
tbe paper, stiU less to pledge it to another for their 
own advantage. Tbe sale by tbe Bank was unauthor¬ 
ised, since tbe pledge to the Bank was an unauthorised 
pledge. Tbe real contract between tbe Bank of 
Bengal, and Macleod, Fagan & Co., was not a contract 
that tbe latter should transfer their ben, but it was a 
totally different contract: and it cannot be viewed now 
otherwise, because it is found to be unsupportable as 
it really was. What ground there is for assuming a 
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sale by Madeod, Fagan Co., to themselves is best 
tested by this ; whether on this evidence, ii' they had 
retained the paper and it had risen in value, and the 
Plain till* tendering to them the amount of ttieir ad¬ 
vances had claimed to have his paper back, they could 
have said; ‘ Look at these endorsements made by us 
as your attorneys; the property is ours: we have sold 
to ourselves, and we will take advantage of the rise in 
the value.’ The Plaintilf is, in our opinion, entitled 
to retain his verdict. It is not in discussion, under 
this rule, whether the verdict should stand for the full 
amount of the damages, or for that sum reduced by 
the amount of Macleod, Fagan Co.’s lien against 
tne Plaintilf. The Defendant has not availed himself 
of the leave oli'ered him at the trial, to move to re¬ 
duce the damages, as we understand, because that 
reduction miglit prejudice his ri^ht of appeal. Upon 
that point, therefore, we express no opinion. if this 
case be appealed, and our decision be sustained on the 
main quesuon, then ii the Defendant is entitled at 
law to a reduction of the damages to the extent of the 
lien 01 Macleod, Fagan Co„ against the Plaintiff, 
the evidence furnishes the means of making that re¬ 


duction, if the verdict not questioned now on this 
point can be appealed against on that ground. The 
Plaintiff, if he be legally entitled to retam his full 
damages, is certainly a trustee for the' surplus ; 
whether lor the Dank of Bengal or for the creditors of 
Macleod, Fagan & Co., it is not necessary for us to 
decide. A mere equitable lien could not, we appre¬ 
hend, furnish ground for a reduction of damages in 
an action at law ; and whether the lien of Macleod, 
Fagan & Co., be treated as merely a common law lien 
on a chattel, or as a lien on a negotiable instrument, 

b 
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iieediug endorsement, and unendorsed, stiU the lien of 
their transferee, the Bank, would be but equitable, if 
the power of attorney was not duly exercised. A lieu 
on a mere chattel, is not at common law transferable, 
Ltyg V. Evans (G Alee. & el. 42), and the case is 
not within the Factor Act. That the transfer for a 
valuable consideration of an unendorsed biU or note, 
payable to order, confers only an equitable right, 

Watkins v. ilaule (2 Jac. &, Wal. 243).” 

Judgment was afterwards signed for the amount of 
such damages and costs. 

From this judgment, the Bank of Bengal appealed 
to Her Majesty in Council, and the case came on for 
hearing at the same time as the appeal of “ The Bank 

of Bengal v. Macleod*' (a). 

Sir Frederick Thesiger, C., Mr. Greenwood, 
O.C., and Air. Bare, for the Appellants. 


The notes in question were negotiable instruments, 
and came into the hands of the Appellants, in the 
course of their business as Bankers. Macleod, Fagan 
& Co., were the agents at CuLcnita of the Kespondent, 
to whom they had advanced money, on the securities 
of those very notes, and he in return empowered them 
to endorse the notes ; which they did, for value re¬ 
ceived, to the Appellants. The Appellants have 
nothing to do with the alleged fraud of Macleod, 
Fagan & Co., in pledging the notes ; they could have 
no reasonable grounds for suspecting that they were 
improperly dealing with the notes. The question 
really turns upon this, whether the power was pro¬ 
perly exercised by them. The form of the power 


(a) Ante, p. 1. 
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of attorney granted by the Respondent to Madeod, 
Fagan & Co., is to “ sell, endorse and assign, ” and 
may, therefore, be read distributively or conjunctively, 
as you please. Baldwin's Case (o). The Bank were 
authorised by law in selling. In Sfienield v. Hol¬ 
den (b) the pledgee sold, and it was held, that he could 
not be sued in trover for bills of lading. Every deed 
is to be taken most strongly against the grantor. He 
cannot defeat his own grant. Comyn*s Dig., tit. 

Grant,” E. 14. But it is said that the power to 
endorse is auxiliary only: that is not so; it is the 
real object of the power. In Murray v. The East 
India Company (c), and Fenn v. Harrison (d), there 
was no authority given by the power to endorse ; those 
cases, therefore, are distinguishable from the present. 
Exparte Twogood (e), Exparte Pease (/), and De Bon- 
chout V. Goldsmid (g)j are to the same effect. 
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Mr. Serjeant Bytes, Mr. Peacock, Q. C., and Mr. 

Maude, for the Respondent. 

The power of attorney given to Macleod, Fagan & 
Co., was for the purpose of enabling them to deal 
with the notes as agents for the benefit of the Respon¬ 
dent, it did not give them any authority to pledge the 
notes ; their pledging or assigning them to the Appel¬ 
lants was, therefore, a fraud upon the Respondent. 
An unauthorised endorsement conveys no more title 
than a forgery, and the question is, whether this en¬ 
dorsement entirely converted the note into a bill pay¬ 
able to bearer, and if so, was it authorised? Powers 

(ft) Leon. 74. (h) 4 Bar. & Cr. 5. 

(c) 6 Bar. & Aid. 204. (d) 3 Term. 757, 4 Term. 177. 

(e) 19 Ves. 229. (/) 19 Ves. 25. 

{g) 6 Ves. 211. 

D 2 
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ot attorney are to be construed and limited to their 
expressed particular object. Chitty, “ On Bills of Ex- 
cluiuge/’ p. 21) (9th. Edit.). In this case there is no 
power given to pledge. The authority is “ to sell, en¬ 
dorse and assign.’’ It is admitted that the notes were 
pledged for the personal use of Macleod, Fagan & Co., 
at less than their value, and that the agent also gave 
his promissory note to the Bank. An agent cannot 
deal for himself at law or in equity. Farehrother v. 
Shnmons (a), Brookman v. Rothschild {h), Marshall v. 
Kinner (c). If the word “ endorse ” had been the only 
word, he could have sold j but we submit that the 
word ‘ ‘ endorse ’ ’ is controlled by the context, and 
these words must be taken collectively, and that the 
Appellants wholly failed in making out any defence to 
the action. There was quite sufficient grounds to in¬ 
duce the Bank to suspect that Macleod, Fagan & Co., 
were dealing improperly with the notes. They also 
referred to Watkins v. Maule (d), Queiroz v. True¬ 
man (e), Stierneld v. Holden (/), Shipley v. Kymer (g), 
Kuckein v. Wilson (h). 


Mr. Greenwood, in reply. 

The power “to sell, endorse and assign” is general. 
The Bank of Bengal had no reason to suspect fraud 
on the part of Macleod, Fagan & Co., if indeed, there - 
was any. It was perfectly reasonable to suppose, that 
as the balance was against Fagan, and he wanted 
money, he wished to raise money by pledging the notes. 


(a) 6 Bar. & Aid. 333. 
(c) 1 Stark. 499. 

(e) 3 Bar. & Cr. 342 
(^) 1 Mau. & Sel. 484. 


(6)3 Sim. 153. S. C. 5 Bli. N. S. 165. 
(rf) 2 Jac. & Wal. 237. 

{/) 4 Bar. & Cr. 6. 

(/*) 4 Bar. & Aid. 443. 
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it might be imyrudent at that time to sell them, when 
the money could be raised by pledging. 

On the 19th of July, 1849, judgment was delivered 
in this appeal, and also in the preceding case of “ The 
Bank of Bengal v. Madeod’* (a), as follows, by 
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Lord Brougham : 

Both these cases involve the same question, and de¬ 
pend mainly on the decision of that question. If it 
be determined in the Appellants’ favour, in the first 
appeal, they are both decided for them ; if that be 
given against them, special circumstances, peculiar to 
the second appeal, require to be considered. 

That question relates to the authority which the 
house of Macleod &> Co., agents of Jamea William 
Maeleod, in the one case, and of Captain Fagan, in 
the other, had to endorse the paper belonging to these 
principals, and deposited with them as agents, and the 
authority is the same in both cases ; for although a 
correspondence, peculiar to the second, is relied upon, 
as qualifying or limiting the authority, it does not 
appear to us to possess that virtue ; even supposing it 
could be imported into the consideration of the case, 
and allowed to influence the construction of the 
power of attorney, on which the authority of the 
agents rests. 

It is admitted, on all hands, that if Macleod & Co., 
having the bills in their possession, had no power to 
endorse them, their act of endorsation would convey 
no title to the party taking and discounting them, any 
more than a forgery would do. It is equally admitted. 


(a) See Ante, p. 1, 
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on the other hand, that if they had the authority to 
endorse, tlieir endorsement passed the property. It 
may be taken as also established, that whatever may 
have been the law laid down in Gill v. Cuhitt (3 B. & 
C. 4t)G), and Down v. Hailing (4 B. & C. 330), and 
one or two other cases, and not abandoned, at least, 
as far as the language went, which the Court used in 
some subsequent cases, is now law no longer ; ^ and 
that the negligence of the party taking a negotiable 
instrument does not fix him with the defective title 
of the party passing it to him. Thus, the main and 
fundamental question is, had Macleod & Co. authority 
to endorse under the power of attorney^ Which is in 


the same words in both cases. 


It is to “ sell, endorse and assign, or to receive pay¬ 
ment of the principal according to the course of the 
Treasury—and to receive the consideration-money, and 
give a receipt for the same.” It is contended for the 
Respondent, that the words, “ sell, endorse and as¬ 
sign,” used conjunctively, cannot be used in the dis¬ 
junctive, but that the only power given to endorse is 
one ancillary to sale, and that we are to read it, as if 
it were, power to sell, and for the purposes of selling, 
to endorse. This construction is endeavoured to be 
supported by referring to the variation of “or” for 
“and” immediately following—“or to receive the 
money at the Treasury.” We are unable to go along 
with this view of the instrument. The variation is 
clearly owing to a new subject-matter being introduced. 
The matter first dealt with, is the use of the paper as 
a continuing and subsisting instrument, as securities 
not paid off ; the matter afterwards dealt with, is the 
receiving of the money due on these securities, when 
paid off, and when they ceased to exist—it is called 
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“ payment of the principal/’ and then follows a like 
power to receive the consideration-money, and give 
receipts; that is, to receive the money, and give re¬ 
ceipts for the money arising from the sale, endorse¬ 
ment, and assignment, because to that alone could this 
clause apply^the giving up the paper to the Treasury, 
authorised by the second clause, requiring no receipt 
whatever. 

The change of “ and ” for ‘‘ or ” in the second 
clause does not, therefore, appear at all to alter or 
affect the construction of the first clause or member 
of the sentence. Shall we, then, say, that a power 
to “ sell, endorse and assign,” does not mean, a power 
to sell, a power to endorse, and a power to assign? 
And would not such a negative or exclusion be doing 
violence to the plain sense of the words? If we adopt 
this exclusive construction, we must hold, that these 
words not only give no powers to endorse, without 
selling, but also, that they give no power to sell with¬ 
out endorsing, and we must suppose the agent acting 
under such a power to be entirely crippled. Now, as 
there can be no doubt that this is a general form for 
powers of attorney to deal with negotiable instruments, 
and that in the general case, whatever may have been 
the understanding in the case at the Bar, the power 
to endorse is intended to be conveyed. Were we to 
adopt the Respondent’s construction, we should sanc¬ 
tion this position, not only that all powers now exist¬ 
ing and acted on, and which have been acted on, if 
conceived in this form, are most defective, indeed, 
almost inoperative, and that what has been done under 
them, and is now done under them, is insufficient to 
convey a title to the taker of the negotiable instru¬ 
ment, but that in future, to make such powers com- 
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plete, indeed, to render them useful, a new and very 
taiitologous phraseology must be adopted, as this, 
“ power to sell, and also to endorse, and also assign, 
or to endorse without selling, or to assign vdthout sell¬ 
ing or endorsing, or to sell vdthout endoi*sing/* and so 
forth. It appears to us, that the rational and the na¬ 
tural construction is the one which represents a power 
*‘to sell, endorse, and assign,” as a power to sell, a 
power to endorse, and a power to assign-—so that these 
acts may be done apart or together, and that the powers 
are conveyed conjointly and severally. The elliptical 
mode of expression, by not repeating the words “a 
power,” or “ full power,” we consider to be thus pro¬ 
perly supplied, and the expression thus justly ex¬ 
pounded in the ordinary mode of parlance. 

But it is said, that the power was given to do the 
acts in question on the donor’s behalf. This is really 
only saying, that what the agent is to do, he is to do 
as representing the principal ; as doing it on behalf of, 
or in the place and in the right of, the principal. But 
it is further said, that even if the expression be read 
as only amounting to this, the endorsement is to be 
only made for the benefit of the principal, and not for 
the purposes of the agent. We do not see how this 
very materially affects the case, for it only refers to 
the use to be made of the funds obtained from the en¬ 
dorsement, not to the power ; it relates to the purpose 
of the execution, not to the limits of the power itself ; 
and though the endorsee’s title must depend upon the 
authority of the endorser, it cannot he made to depend 
upon the purposes for which the endorser performs 
his act under the power. 

We find great reason to commend the ability and 
learning and diligence shown in the judgment deli- 
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vered below. But it would have been more satisfac- , 840 . 
tory to have found that the argument, as urged before the bank 
us in support of the judgment, had been consideied 
by that Court. On the contrary, we cannot find any 
reference to the terms of the power, cither in the 
judgment or in the reasons given in the petition of 
appeal. The Court seems to have assumed, that there 
was no authority to endorse. Indeed, the printed 
cases do not themselves seem to take the point, or to 
raise the question; and yet the Respondent here dis¬ 
tinctly admits that the judgment cannot stand, if theie 

r 

was the power to endorse generally 

I have seen, since the argument, the printed forms 
used at the India House, of powers of attorney. They 
are all in the words here used, ‘ ‘ endorse, sell and 
assign,” and their title, which is placed in red ink at 
the top of the page, shows the meaning affixed in prac¬ 
tice, to those words. It is, power ‘‘to sell or endorse.” 

Much reliance was placed by the Eespondent on the 
case of De Bouchouf v. Goldsmid (5 Ves. 211). But 
the question there was, whether shares could be 
pledged by an agent acting under power ‘‘ to sell, 
assign and transfer,” and the undisputed law, as to 
his being unable under an authority for selling, to 
pledge goods of his principal, was held applicable to 
shares as well as goods. The question here arises on 
a negotiable instrument, and it was by no means de¬ 
cided in the case referred to, that a power to ‘‘sell, 
endorse and assign,” is confined to selling, without 
extending to endorsing. The frame of the two powers 
upon the construction of which the whole question 
here turns, is entirely different in the two cases. In 
the case of De Bouchouf v. GoMsmid, there are only 
the words ‘‘ sell, assign and tran.sfor,” and no word 
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of pledging, or referring to deposit, at all. In 1834, 
I examined fully all the cases within the principle of 
De Boitchouf v. Goldsmid, in the case of Wilson v. 
Moore (1 Myl. & K. 337),—approximating to the 
former case, and I am informed that this decision of 
TUi/soa V. Moore has since been constantly cited, as 
ruling the question ; but I must remark, that in the 
judgment there given, I cited the cases of Gill v. 
Cuhiff, and Down v. Hailing, as having gone far to 
overrule Lawson v. Weston (4 Esp. 56). These cases 
are no longer law, and Lord Kenyon*s opinion is set 
up and supported by all the laAvyers. 

As we are with the Appellants on this fundamental 
point, in both cases, it becomes unnecessary to say 
anything of the peculiar circumstances, which distin¬ 
guish the second from the first appeal. There must 
be a reversal in both appeals. 

In answer to the question of Counsel respecting the 
form of the Order to be made, 

Lord Brougham said, that the judgment in both 
appeals being reversed, the Defendants ought to be 
placed in the same situation, as if there had been a 
verdict for them in the first instance: and there being 
no jury at Calcutta, the Court being both Judge and 
jury ; it would, therefore, be out of all question to 
grant a new trial. The verdict must, therefore, be 
entered for the Defendants, in both cases. 

By Orders in Council, bearing date the 30th day of 
■My, 1849, it was ordered, that the judgments of the 
Supreme Court of Fort WiUiam in Bengal, be and the 
same were thereby reversed, and that verdicts be en¬ 
tered for the Defendants in the said causes or actions. 
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The East India Company . . - - Appellants, 

AND 

Oditchurn Paul .. Bespondent.* 

On Appeal from the Supreme Court of Judicature at 

Fort William in Bengal, 

Limilation—Contracl—Breach—Actio» in assumpsit—Startinfl point of 
\Mmitation—Evidence—Improper admission of—If a ground of inter¬ 
ference in appeal. 

The Statute of Linutations. 21 Joe I., e. 16, oxteiuls to India. 

The Statute, 9 Geo. IV., e. 14, (extended to India by the Indian Act, No. 
XIV. of 1840,) held to apply to an action pending in the Supreme Court 
at the time of its introduction into India. 

In assumpsit, the breach of a contract is the cause of action, and the 

Statute of Limitations runs from the time of the breach, and not from the 

time of the refusal to perform the contract. 

* • 

In 1822, A. purchased at a Government sale, at Calcutta, a quantity of 
salt, part of a larger portion then lying in the warehouse of the vendors 
(the Government) where the salt was to be delivered. By the conditions 
of sale, it was declared, that on payment of the purchase-money, the pur- 
limitation — Evidence—Improper admission of—If a ground of inter- 
of the salt; there was also a stipulation that the salt purchased simuld 
be cleared from the place of delivery within twelve months from the day 
of sale, otherwise the purchaser was to pay warehouse rent for the quan¬ 
tity then afterwards to be delivered. The purchaser paid the purchase- 
money, and received permits for the delivery of the salt, wliich was deli¬ 
vered to liini in various quantities, down to the year 1831; in which year, 
an inundation took place, which destroyed the salt in the warehouse, and 
there remained no salt to satisfy the contract. The purchaser petitioned 
the vendors for a return of the purchase-money, which was refused, on the 
ground, that the loss happened through his negligence in not sooner clear¬ 
ing the salt from the warehouse. An inquiry, however, took place at the 
instance of the Government, who referred the matter to the Salt Collector 
for a report. This inquiry was made by the Government without the pur¬ 
chaser being a party to it* The Collector did not make his report till the 
year 1838, and upon that report, the Government refused to return tlie 
purchase-money, claimed in respect of the deficient salt. The purchaser 
then brought an action of assumpsit for recovery of the purchase-money 
of such part of the salt as had not been delivered, alleging, as a breach, 


This was an appeal against an order made by the sih & 6th 
Supreme Court at Calcutta, refusing a new trial in an , 849 ! 


•Present: Members of the Judicial Committee ,—Lord Langdale. 
Lord Campbell, the Right Hon. Dr. Lushington, and the Right Hon. 
T. Pemberton Leigh. 

Privy Councillor,—The Right Hon. Sir Edward Ryan. 

V —8 
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the non-delivery thereof. To this the Defendants pleaded the Statute of 
Limitations, tliat the cause of action had accrued within six years before 
the commencement of the suit. The Supreme Court at Cnfeutffl found a 
verdict for the Plaintiff. Hehl, upon appeal, reversing such verdict, that 
when the purchaser applied for the residue of the salt, and was told that 
there was none to deliver, the contract was broken, and the cause of action 
accrued from the time of such breach ; and that the subsequent inquiries 
by the Government di*l not suspend tlie operation of the Statute of Liniita* 
tions, till the year 1838, tlie time of the final refusal, and that the remedy 
was barred by the Statute. 

Semble .—There may be an agreement, that in consideration of an inquiry 
into the merits of a disputed claim, no advantage should be taken of tho 
Statute of Limitations, in respect of the time employed in tlie inquiry, and 
an action might be brought for a breach of such agreement. 

At tho trial, certain documents contained in the Schedule to the answer 
of the Defendants to a Bill of Discovery filed in Equity were read as evi* 
donee for tlic Plaintiff, but the Court refused to allow the Defendants to 
read the answer to which the Schedule was annexed. Held, that as the 
Supreme Court at Calcutta, being jurymen as well as judges, had refused 
to allow the answer to be read, on tin* ground that such answer contained 
nothing material to tlu' issue wliich could influence their verdict, a new 
trial on the grouinl of such refusal would not be granted. 

action of assumpsit, brought by the Respondent to 
recover damages from tlie Appellants for part of the 
purchase-money of a quantity of salt. The action 
was grounded on the non-performance, by the Appel¬ 
lants, of the contract, to deliver the whole quantity of 
salt sold. 

The’ facts of the case, as they appeared in evidence 
at the trial, were as follows:— 

In the month of March, 1822, a public sale of salt 
belonging to the Appellants took place at Calcutta in 
pursuance of an advertisement. Amongst the salt 
advertised for sale were 230,000 maunds in the zillah 
of Tlidgellee, and 1G0,000 luauudft in the division or 
zillah of Tumlooli, the former of which places lies on 
the sea-coast, to the south-west of Calcutta, By the 
conditions of sale, contained in the advertisement, the 
salt was to be transported from the places of delivery, 
which were fully detailed in an advertisement pub¬ 
lished at the Government office, at the risk of the 
purchasers. On a payment in ready money being 
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made, an order was to be immediately issued by the 
Secretary to the Board of Customs, Salt, and Opium, 
for the delivery of a ciuautity of salt eQuivalent to it, 
and the merchant was to be furnished with the order 
for delivery, and such roirannahs (a) as he might re¬ 
quire for the salt, on his paying the rowamwh fees as 
usual. It was further declared and stipulated, that 
all lots be cleared out from their respective places of 
delivery within the period of twelve months fiom the 
day of sale, and that in failure of such clearance, the 
purchaser should be subjected to the payment of 
golah (h) rent, at the rate of Rs. 5 per 1,000 wamds, 
p€T wcn.scm, and a deduction for wastage at the rate 
of half a waund per 100 wannds per wchscwi, to com:- 
mence from the expiration of the allotted period of 
clearance. That such lots as were not cleared out 
within the above period of twelve months, should be 
retained by the Salt Agent, or Superintendent of the 
golahs, until the claim for golali-reni should have been 
adjusted ; or such portion thereof should be sold by 
public sale, as the Board of Customs, Salt, and Opium, 
might deem requisite, for realizing the amount due. 

The sale took place on the 15th of March, when 
the Respondent became the purchaser of 34,000 
rnaundSf of the years 1227 and 1228, B.Pj., then lying 
in golahs of the Appellants, in sillah Hidqellee, and 
1,000 mavnds in other golahs in zillah Timlooh, at 
which rjolahft the salt was to be delivered. 

The purchase-money for the salt having been paid, 
the Respondent was furnished with chanrs, or delivery- 
orders, from the Secretary of the Board of Customs, 
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(b) Warehouse. 
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dated 2nd of Julif, 1822, for the salt, and of one of 
which the following is a copy:— 


“ HidgeUee Division. 

“ KaUeenagur District, 995 waunds of 82 sicca 
weight. Oditchurn Paul having paid for the clearance 
of 995 maunds of salt of 1228, being in full of his 
purchase of lot No. 34, on the 15th of March, 1822, 
you will please to weigh off and deliver the same to 
him on receipt hereof, but not suffer to be removed 
from the ghaut till the roivannalis for the salt shall be 
produced to you, after which you are to let it pass 
without further delay.” 

At the same time the Respondent was furnished 
■with rowannahs for the removal of the salt, current for 
one year from their date. 

The Respondent omitted to remove the salt, and in 
the month of May, 1823, more than twelve months 
after the purchase of the salt, while it still remained 
in the golahs of the Appellants, an extensive inunda¬ 
tion of the sea occurred in the district of HidgeUee, 
where the golahs containing' the salt were situated, and 
the consequence was, that a quantity of the salt pur¬ 
chased by the Respondent was destroyed, and a por¬ 
tion of the residue was deteriorated in value. A 
portion of the salt that remained was removed, but 

down to 1831, a quantity of it still remained in the 
golahs. 

From the time of the sale, with the exception of 
certain renewals of the Toivannahs made on the appli¬ 
cation of the Respondent, no communication was 
received by the Board from the purchaser of the salt 
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until 1827. On the 27Ui of Februarij, in that year, 
a petition was presented by the Kespondent to the 
Board, in which, after stating’ that he liad sold the salt 
to' sub-purchasers, who had afterwards failed in busi¬ 
ness, he prayed, that in consideration of the heavy 
loss which he must suffer, the Board would order a 
remission of golah-reni and deduction for wastage, to 
wliich he had become liable. The Board authorised 
the remission solicited by him, ot wastage and golcili- 
rent mentioned in his petition. 

On the 21st of May, 1827, the Respondent pre¬ 
sented another petition to the Board, in which he 
stated, that the 34,000 maiinds of salt purchased by 
him, which were lying in the golahs in Hidgellee, re¬ 
mained still uncleared, and that the salt was unsaleable 
ill consequence of the injury which it had sustained 
from the inundation, and also stated that the rowan- 
nahs for the delivery of the salt wero then pledged 
with Mehajiins or bankers, and he prayed that the 
purchase-money, with interest, might be I’eturned to 

him. 

The Board referred this petition to their salt agents 
at Hidgellee, who reported thereon, denying the alle¬ 
gation contained therein ; wdiereupon the Respondent 
presented other petitions to the Board, which were 
similarly referred, and the Board ultimately determined 
they could make no order. 

In November, 1830, renewed rowannahs, for the 
period of six months, were obtained by the Respon¬ 
dent, and in January, 1831, application was made in 
the name of the Respondent, for part of the salt ; and 
the salt agent, not being satisfied whether the golah- 
rent and wastage, as stipulated by the original condi¬ 
tions of sale, ought or ought not to be charged, he, 
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i»49- oil the lltli 01 Jannaiyj 1831, wrote to the Board for 
the East direclioiiy on the subject. In the same month, viz. 
comfITny on the 25th of January, 1831, Juggomohun Seal and 
Oditchlrn -dinou/u/o/NOi Seal, who represented themselves as the 
Paul, pledgees of the rowannahs granted to the Respondent, 
presented a petition, stating the doubt raised by the 
salt agent, and praying that the salt might be ordered 
to be delivered without deduction. 

In consequence of these conununicatious, the Board 
sent the following directions to the salt agent:—The 
golah-rent and wastage adverted to by you were re¬ 
mitted by the Board on the 21st of March, 1827, 
luider a promise on the part of the holder that the 
salt should be cleared from the public golahs imme¬ 
diately. Nearly four years having elapsed since that 
period, and so long a delay after the assurances given, 
would fully justify the Board’s non-observance of a 
conditional promise altogether. They are not desir¬ 
ous, however, to press too hardly on the holders of 
the chaurs and roivannahs, as they are believed to have 
suffered considerably by these transactions with Ram- 
rutton Mullick (the original purchaser) ; they will 
therefore forego any claim on the part of the Govern¬ 
ment to golah-vent or wastage, due prior to the 21st 
of March, 1827, but as, after that period, it was 
entirely the fault of the holders that the salt was not 
cleared out on the most favourable terms for them¬ 
selves, they see no reason why any abatement should 
be made in the demands of the department; they 
therefore request that you will levy golah-vent and 
wastage on the salt from the 2l8t of March, 1827.” 

On the 29th of January, 1831, Juggomohun Seal 
presented a fresh petition, in which he submitted that 
the circumstance of the salt not having been exported 
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immediately was nut imputable to the negligence ol‘ 
the merchant; that by reason of part of the salt 
having- been found foul, discussions had arisen; and 
that, in consequence of the salt agent having main¬ 
tained that the salt in store was the very salt sold, it 
was found there was no alternative, and that, accord¬ 
ingly, in November, 1830, a renewal of the rowannahs 
had been obtained; and he urged that the golah-rent 
and wastage should be wholly remitted. 

AVhereupon it was determined by the Board not to 
exact the golah-veui and wastage. And on the 4th of 
Mag, 1831, Juggomohun Seal entered into an agree¬ 
ment, that, in fairly weighing out the salt from the 
Sircarrg golah, if, in the dryage from the 21st of 
March, 1827, there be found a trifling diminution, he 
would make no claim on that score. 

A part only of the salt was removed, and on the 
30th of October, 1831, a second inundation took place, 
whereby a great part of the salt purchased by the 
Eespondent, and still lying in the golahs, was de¬ 
stroyed. 

On the 10th of February, 1832, Juggomohun Seal 
presented a petition, whereby, without noticing the in¬ 
undation, he alleged, that he had removed all the salt 
that could be had, and that there turned out to be a 
deficiency of more than 10,000 maunds, and he prayed 
that he might be compensated, with interest. 

On the 9th of March, 1832, this petition was re¬ 
ferred by the Board to their salt agent, Mr. Donni- 
thorne, for investigation. 

On the 13th of July, 1832, Juggomohun Seal pre¬ 
sented another petition, representing that no report 
had yet been made by the salt agent. In consequence, 
on the 17th of Jtdy, 1832, another letter was ad- 
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dressed by the Board to Mr. Donmthorne, calling his 
attention to the subject. 

On the 14th of August, 1832, Mr. Donnithorn^ 
made a report to tlie Board, by which he showed the 
actual quantities which had been delivered to the pe¬ 
titioner, and deduced the result to be as follows: 
“The actual deficiency occasioned by two serious in¬ 
undations, as also by wastage, during the great length 
of time the article was allowed to remain in the golahs, 
7,639 maunds;'' adding, “had the Beoparee cleared 
the salt out of the golahs, according to his engagement, 
instead of perpetually offering objections, no defalca¬ 
tion would have arisen; but fully aware, as I conceive 
from the information of his gomastahs, that a dreadful 
loss must have taken place by the late hurricane, he 
has been induced to offer this false representation, in 
order that the total loss of the article should bo 
ultimately sustained by the Government:” 

In consequence of this report, the Board did not 
accede to the claim made for compensation, and for 
more than two years nothing further was heard on the 
subject. On the 17th of September, 1834, Juggomo- 
hun Seal presented another petition, in which, after 
referring to his petition of the 10th of February, 1832, 
and the report made thereon, he stated that prior to 
the storm of the 31st of October, 1831, he had deli¬ 
vered in his chaur and rowannahs, and that then a large 
quantity of the salt was not forthcoming, and prayed 
that the money, with interest and expenses, should be 
returned. On the 30th of November, 1835, he again 
presented a petition for the same purpose, stating that 
no order had yet been made by the Board on his peti¬ 
tion of the 10th of February, 1832, and praying that 
the Board would make the order desired. 
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ill the meantime, Air. Donnlthorne had retired from 
the ohice of salt agent at liiclgelke, and Mr. John 
Henry Barlow was appointed to succeed him, and the 
Board having determined to make renewed inquiry 
into the subject, on the 12th of December, 1835, for¬ 
warded to Mr. Barlow the former petition of the 10th 
of b ehruary, 1832, Mr. Donnlthorne's report thereon, 
and the subsequent petitions. 

Air. Barlow instituted the inquiry, and on the 16th 

of May, 1838, communicated the result to the Board 
in a letter. 
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Though Mr. Barlow's report was in some respects 
rather more favourable to the Respondent than that 
of Air. Donnlthorne, still it appeared to the Board that 
there was no ground to doubt but that the deliciency 
ill the salt was owing entirely to the inactivity and 
negligence of the Respondent in leaving the salt un¬ 
removed for so many years; and, under these circum¬ 
stances, the Board declined to accede to the prayer of 
the petitions, and refused to make an order in his 
favour. 

On the 18th of July, 1839, the present action was 
commenced by the Respondent against the Appellants, 
on the plea side of the Supreme Court of Calcutta, 
The declaration contained three special counts: the 
first count stated, that on the 2nd of July, 1822, the 
Respondent bought of the Appellants large quantities 
of salt, of the manufacture of certain years, deliver¬ 
able to him at certain golahs or storehouses of the 
Appellants, situate at Kalleenagur, in the eillah of 
Hidgdlee, in the province of Bengal, at any time 
within twelve mouths from the 15th of March, 1822, 
and thereafter to be subject to golah-x^ni at a certain 
rate per annum, and subject to certain deductions for 
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waste as tlieroin specified: whereupon the Appellants 
]u*omised to deliver the salt to the Kespondeut, from 
the golak.'y at Kalleena<jur, on production of the vhaiirs 
and rouauHahs, when the Appellants should be re- 
(luesled so to do. And that, although he, the Respon¬ 
dent, had frequently, since the 2nd of July^ 1822, 
requested the Appellants to make delivery of the same 
salt to him, at Kallcenagiir aforesaid, upon production 
of the said chaurs and rowannahs, and offered to pay 
golah-Tunij and allow the deduction for wastage at the 
rates respectively agreed; and although the Appellants, 
in part performance of their promise, had, at different 
limes, since the 2nd of July, 1822, delivered to the Re¬ 
spondent, divers, to wit 36,000 maunds of the salt, in 
part of the salt so bought; yet the Appellants had wholly 
neglected and refused to deliver the residue of the salt 
to the Respondent. The second and third counts were 
similar to the first, varying only as to the quantities 
of salt, and the places where it was deposited, and the 
time when it was deliverable. The declaration also 
contained the usual money-counts for money had and 
received on an account stated, and for interest, and the 
damages were laid at Rs. 200,000. 


The Appellants pleaded the following pleas to the 
declaration:—First. Non assumpsit. Secondly; that 
the alleged cause of action did not accrue within six 
years, as required by the English Statute of Limita¬ 


tions. Thirdly; as to the first count, that the 4,000 
maunds of salt therein mentioned were suffered by the 
Respondent to remain in the golahs of the Appellants 
at Kalleenagur, in the zdlah of Hidgellee, from the 
15th of March, 1822, to the 27th of May, 1823, the 
time of the tempest and inundation hereinbefore men¬ 
tioned; that during that period they had never refused 
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to deliver Hie 4,000 maumls of salt, and were never 
applied to for the delivery of the same, but were, till 
the time of such tempest and iiiundation, ready and 
willing to deliver the same; that the Hespondent, 
during all that time, neglected to remove the salt from 
the golahSf and while it was so remaining, by such 
neglect of the Kespondent, on the 27 th of Mag, 1823, 
a violent storm, attended with an inundation of the sea, 
swept over the place where the salt was warehoused, 
and wholly destroyed the same, wliereby the Appel¬ 
lants were then and had ever since been unable to de¬ 
liver the salt in pursuance of the contract in the first 
count mentioned. Fourth; as to the second count, a 
plea similar to the third. Fifth; as to the third Count, 
a plea similar to the third and fourth. 

4he Kespondent, by his replication, joined issue 
upon the first plea, traversed the second, and replied 
generally, de injuria, to the other pleas. 

In March, 1841, before the action at law was tried, 
the Kespondent, ilant Hutton Mullick and Jaggomohuii 
Heal, filed a bill of discovery, on the Equity side of 
the Supreme Court at Calcutta, against the Appellants 
and Mr. Uenry Parker, then the first member of the 
Board of Customs, Salt, and Opium. The bill sought 
to establish some admission to take the case out of the 
Statute of Limitations, and required a full discovery 
of everything connected with the transactions, and a 
full discovery of all books and papers relating to the 
matters in question, which were in the possession or 
power of the Defendants. 

The Appellants and Parker put in their Joint and 
several answers to the bill, stating the circumstances 
respecting the two inundations of 1823 and 1831, and 
the loss occasioned to the salt thereby, and alleged 
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that in substance, and in fact, the original agreement 
for sale of the salt had been performed on the part of 
the Appellants, and denied the allegation of any admis¬ 
sion to take the case* out of the Statute, and in the 
schedules set forth at length, petitions, and other 
documents, before stated, and in another schedule set 
forth a list of all papers and documents in their pos¬ 
session relating to the matters in question. 

On the 8lh 1842, an order in the suit in 

Equity was made by consent, that the Defendants 
should deposit with the Equity Registrar of the Court, 
for the inspection of the Plaintift's, all the documents 
scheduled to the answer, and this was accordingly done. 

The action at law was tried on the 25th and 26th 
of July, 1842, on the Plea side of the Supreme Court, 
before Mr. Justice Grant and Mr. Justice Seton, 


In the course of the trial, the counsel for the Respon¬ 
dent tendered as evidence, the originals of the following 
documents, viz. Juggomohun's petition on the 10th of 
February, 1832, and the 30th of November, 1835. 
The letter of the Board of the 12th of December, 1835. 
Mr. Barlow*s letter of the 31st of December, 1835, 
and the answer thereto, and Mr. Barlow*s report of 
the IGth of May, 1838, the production of which from 
the Equity side ot the Court, he had obtained by 
means of an ex parte order which had been made on 
the Plea side of the Court, bearing date the 20th of 
July, 1842, but of which no notice whatever had been 
given to the Appellants. The Respondent, at the same 
time, put in the order on the Equity side of the Court, 
of the 8th of July, 1842, and the order of the 20th 
of July, 1842, and called a witness to prove the official 

character of the documents above mentioned. The 
/ 

Counsel for the Appellants objected to the reception 
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of these iloeumeiits in evidence, unless the answer, of 
which tliev formed part, were likewise put in, both on 
the ground, that the ex parte order on the Plea side of 
the Court was irregular, and was a surprise on the 
Appellants, and also on the ground, that it appeared 
by the Orders produced, that the documents in ques¬ 
tion were parts of the answer to the Bill in Equity. 
The Counsel for the Respondent refused to put in the 
answer as evidence, and the Court, overruling the ob- 
iection taken on behalf of the Appellants, admitted 
the documents and papers as evidence, without the 
answer. 

At the conclusion of the case, the Court gave inter¬ 
locutory judgment, in the nature of a verdict, in 
favour of the Respondent, for the sum of S. Rs. 39,740. 
8a. 9p., which sum was calculated on the ground of 
no allowance being made for ffoIah-Tent or wastage. 

On the 27th of October, 1842, a rule nisi, to show 
cause why the verdict should not be set aside, and a 
new trial granted, was obtained by the Appellants, on 
the grounds; First, that evidence was improperly 
received at the trial; and secondly, that there was no 
evidence to take the case out of the Statute of Limi¬ 
tations. 

The rule was, after argument before the full Court, 
in BanJc, composed of the Chief Justice, Sir Lawrence 
Feet, and Mr. Justice Grant and Mr. Justice Seton, 
by an order, bearing date the 17th of November, 1842, 
discharged, with costs. The grounds on which the 
Court discharged the order were thus stated by the 
Chief Justice:—‘‘It was not necessary to decide 
whether the evidence objected to had been properly 
received. Had it been necessary to decide the ques¬ 
tion, he should have concurred in the decision which 
the learned Judges who had tried the cause had made, 
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for lie thoug:ht tliat tlie regularity of the order, under 
which tlie documents liad been produced, could not be 
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evidence per .se, and, without the aid of the answer, 
were, in his opinion, rightly admitted in evidence; but, 
it was unnecessary to decide this question. It was 
also unnecessary to decide whetlier the Indian Act 
(No. XTV. of 1840) included an action commenced 
before the passing of tliat Act; or whether that which 
was relied on as acknowledgment, to defeat the opera¬ 
tion of the Statute of Limitations, amounted to any 
such acknowledgment, or the effect of such an ac¬ 
knowledgment, in an action of this description; or, 
lastly, whether it was binding on the East India Com¬ 
pany, since the Court thought that the cause of action 
arose within six years from the commencement of the 
suit. It appeared, by the Defendants’ own evidence, 
that the salt was detained for //olah-rent^ for which 
they had, by the contract, a right to detain it. This 
was waived up to the 4th of Mai/, 1831, by the De- 
fendants, upon the petition of the party entitled to the 
delivery of the salt, and of the petition of the 10th of 
Fehruary, 1832, which the documents produced by 
the Defendants in evidence referred to, requested an 
inquiry into the circumstances connected ^vith the 
undelivered salt. The Court thought that the East 
India Company having, upon the petition of the 10th 
of Fehruary, 1832, consented to that inquiry, no re¬ 
fusal to deliver the salt could be said to have taken 
place before the conclusion of that inquiry, which did 
not terminate until within six years of the time when 
the action was brought.” 

From this decision the Appellants appealed to Her 
Majesty in Council. 
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The Attorney-General (Sir John Jervis), Mr. 

Wigram, Q. C., and Ur. Forsyih, for the Ap¬ 
pellants. 

Two principal questions arise: First, as to the 
improper reception of evidence at the trial; and se¬ 
condly, whether, as the cause of action accrued more 
than six years before the commencement of the action, 
the Plaintiff is not barred by tlie Statute of Limita¬ 
tions, there being no evidence before the Court below, 
of any recognition of the contract by the Defendants, 
to take the ease out of the operation of the Statute of 
Limitations. 

I. With respect to the question concerning the re¬ 
ception of evidence, we submit that there was a miscar¬ 
riage. The Respondent was allowed to use in evidence, 
documents which it appeared at the trial had been pro¬ 
duced by the Appellants only as part of their answer 
to the Respondents Bill in Equity, which was for dis¬ 
covery only, and not for relief; such evidence ought 
not to have been received without the answer being also 
lead, and the Court was bound to decide the question 
of the admissibility of the documents without eluding 
the point then pressed upon them. The answer con¬ 
tained statements which would have materially affected 
the decision of the case, both as respected the opera¬ 
tion of the Statute of Limitations and the right of the 
Respondent to recover damages. It is clear law that 
the schedule to an answer is part of an answer, and 
that the documents produced and referred in an 
answer, cannot be read by either party without read¬ 
ing the Bill and answer. Hewitt v. Pigoff (a). Brown 
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V. Thttrui^ni (a). Long v. Champion (b). — [Lord Camp- 
,heU: This is not a Bill of Exceptions; it is an appli¬ 
cation for a new trial; and you must show that you 
are prejudiced by tlie answer not being read. Sir 
Edward Rpan says, it is not the practice of the Su¬ 
preme Court at Cahutfa, to grant a new trial upon a 
technical ol)jection, when tliey clearly see that the 
admission or rejection of the evidence did not have 
any effect upon the verdict.]—It is a familiar rule here, 
that, wliatever the quantity of the evidence rejected 
may be, nobody can say what effect may have been 
produced if it had been admitted.—[Lord Campbell: 
We are in the same situation as the Court below, being 
both Judge and jury, and if we think the evidence 
that was rejected ought to be admitted, we can give it 
its weight.]—The order for production of the docu¬ 
ments was irregularly obtained, and a surprise upon 
tlie Appellants. 

II. But the important question really is, when did 
the Statute of Limitations, 21 Jac. L, c. 16, begin to 
run.—[Lord Ca^nphell: Does the Statute extend to 
Indial] —Yes, it admitted that it was introduced into 
India previous to the Charter. The law is clear, that 
the Statute runs from the time of the breach, for that 
constitutes the cause of action. Battley v. Faulk¬ 
ner (c). Howell V. Young (d). Short v. McCarthy (e). 
Colvin V. Btickle (/), Pott v. Clegg (g). Kennet and 
Avon Canal Company v. The Great Western Railway 
Company (h). These cases clearly establish the rule, 

(fl) 1 Myl. & Cr. 246-8. (b) 2 Bar. & Ad. 284. 

(c) 3 Bar. & Aid. 288. {d) 5 Bar. & Cr. 259. 

(^) 3 Bar. & Aid. 626; and see 2 Wms. Saund. 63, n. 6. 

(/) 8 Mee & Wei. 680. (g) 16 Mee & Wei. 321. 

(/O 7 Q. B. Rep. 824. 
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that when once the cause of action accrues, the liini- iSj 9 . 
lation dates, not from the time wlien it came to the thTk^st 
^ knowledge of the party, but from the time when the company 
breach of the contract, or duty, took place. It wasonncHURN 
erroneous to suppose that tlie question turned upon 
a refusal to deliver. The question is confined to this 
point, when did the Statute begin to run? The inun¬ 
dation put it out of our power to deliver the salt; the 
breach was complete, and then the Statute commenced 
running. Short v. Stone (u), Lovelock v. Franklyn (&), 
establishes this proposition, that, when a request is 
unnecessary, by reason of an act done by the party, 
which puts it out of his power to comply with such 
request, no request is necessary. We submit, there¬ 
fore, upon this point, that there has been a miscar¬ 
riage, as the learned Judge was wrong in the view 
which he took, the action being clearly barred. The 
cause of action accrued, at least, in February, 1832, 
more than six years from the commencement of the 
action, and was barred by the Statute of Limitations. 

Nothing was shown in the evidence in the Court below, 
either to prove that tlie Appellants recognised the con¬ 
tinuing liability to deliver the salt or to take the case 
out of the operation of the Statute. This involves 
another point, not decided by the Court below, namely, 
whether the Statute, 9 Geo. IV., c. 14, applied to this 
particular case. That Statute was extended to India 
by the Indian Act, No. XIV. of 1840, pending this 
action, but before plea. Towler v. Chatterton (c) is 
an authority upon this question, and must be held to 
apply. Now this case can only be taken out of the 
general operation of the Statute of Limitations by 

(rt) 8 Q. B. Rep. 358. (ft) 8 Q. B. Rep. 371. 

(c) 6 Binff. 258. 
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Paul ^ 

on which the Court below held the operation of the 
Statute of Limitations to be excluded, namely, that 
no refusal to deliver the salt could be said to have 


taken place pending the inquiry by Mr. Barlow, is not 
sustainable. The inquiry was a private one by the 
Board, by one of their own servants, for their own 
satisfaction, to which the Respondent was no party, 
and with which he had no concern. The right of the 
Respondent accrued certainly in 1832, if not earlier. 
There is another defence to this action. It is a well- 
known rule at law vdth respect to injuries of this de¬ 
scription, by inundation, or fire, that the warehouse¬ 
man would not be liable for any loss, except he has 
been guilty of negligence. 8tory\^ Com. on the Law 
of Bailments, p. 452. The negligence was on the 
part of the Respondent in not removing the salt 
within a reasonable time, as required by Ben. Reg. X. 
of 1817, section 36. 


Mr. Greenwood, Q. C., and Mr. Leith, for the 
Respondent. 

First, we submit that the evidence objected to was, 
under the special circumstances of the case, properly 
received by the Court below, in conformity with the 
practice of that Court; and secondly, that the Plain¬ 
tiff’s remedy, by action, was not destroyed by any 
statutory or other bar.—[Lord Campbell: You need 
not address their Lordships upon the question of the 
admissibility of evidence, as our minds are made up 
upon that point.1—The real question then is narrowed 
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to the operation of the Statute of Limitations. The *^ 49 - 
cause of action is founded on the non-performance of the East 
the contract, occasioned by tlie Appellants’ neglect, company 
and refusal to deliver. There are three grounds of odhchurn 
defence pleaded; first, non assumpsit; secondly, the 
English Statute of Limitation, non accrevit infra sex 
annos; and thirdly, that the undelivered portions of 
the salt were destroyed by an inundation, by reason of 
which the Appellants were unable to deliver to the 
Respondent.—[Lord CampheU: We must take it that 
the contract was broken,1— Sinnnons v. Sivift (a) is a 
strong case in our favour, and very much resembles 
the present case ; there, the owner of a stock of bark 
entered into a conti*act to sell it at a certain price, per 
ton, and the purchaser agreed to take and pay for it 
on a day specified ; and a part was afterwards weighed 
and delivered, and taken away by him ; the rest was 
carried away by a flood. The vendor brought an 
action of assumpsit, for bark sold and delivered ; but 
the Court held that the action was not maintainable, 
as the property in the residue did not vest in the pur¬ 
chaser until it had been weighed.—[Mr. Pemherton 
Leigh: Logan v. Le Mesnrier (?;), decided here, was to 
the same effect. Tt was there held, that the risk re¬ 
mained with the sellers.1—The case put by the Appel¬ 
lants, that they were warehousemen, is wrong. The 
stipulation in the conditions of sale, that the purchaser 
was to pay warehouse rent, amounted to nothing more 
than making a payment in respect of the convenience 
afforded to the purchaser for letting it remain on the 
premises ; it was a running contract for rent. The 
property in the salt never passed to the purchaser 


(a) 5 Bar. & Cr. 857. 


(b) 6 Moore’s P. C. Cases, 116, 
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ODMCHURN always remained the property of the sellers, and there 

has been an actual loss of that proportion of the salt 
which was contracted to be delivered. Our proposi¬ 
tion is, that the right of action only accrued in 1838, 
when the Appellants refused us compensation. It 
was a running iiujuiry up to the time of Mr. Barlow^s 
report.—[Lord Campbell-. The contract was clearly 
broken in 1832, when there was no salt to deliver, and 
the Kespondent knew of that inability. The Statute 
was running on while the inquiry was being made, as 
your right of action arose when the Appellants were 
not in a condition to deliver the salt.]—Here is a con¬ 
tract, in a particular form, and, so long as a party 
regards tlic contract and makes his demand at the 
time stipulated, that is all that is required. The 
inability of one party to fulfil the contract can make 
no difference. It is not necessary for a merchant to 
express, in technical terms, his desire to have the 
article he contracted for, with a view to make a con¬ 
version by a demand and refusal. The Respondent 
was constantly pressing for the completion of the • 
contract. The demand was not made by a person 
acquainted with English law, and ought, therefore, to 
be looked at -with indulgence. A harsh construction 
would be productive of injustice ; the more so, as the 
Respondent is a Hindoo: and if the position of the 
parties to the action had been reversed, and he been 
Defendant instead of Plaintiff, he would have been 
entitled, under Statute, 21 Geo. III., c. 70, to have 
had the case tried by the Hindoo Law ; the limitation 
of suits, under the Hindoo Law, would have been 
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twelve years, when this six years’ bar could not have 
been set up. It* the Appellants make out, that the 
moment we knew of the inability of the vendors to 
fulhl the contract, we had a right of action, from 
which time the statute of Limitations runs, then we 
say, that we had a right to recover, on the count, for 
money had and received, for there has been an entire 
failure of the delivery of the salt, and the money has 
oeen paid. Where a party enters into a contract for 
the delivery oi an article, which is improperly dis¬ 
posed 01 Dy me \endor, you may either ormg an action 
Oi trover lor me conversion, or acdmesce in ms agency, 
and ornig an action lor money had and received.— 
Lijoru LiamputUx ihe uimcuity is, that there was no 
ucioiowieugment oi me aeoi witmn the six years, as 
iciimieu uy oiaiuie, v Uco, iv., c. i-±.j—rnai otatute 
svas imported into inuta, uy me muiun .tict, i\o. 
oi ro-xu, and was not in lorce in luuia at tne time me 
action was urougnt. xuwicr v. LHhaimrioit faj, shows 
tne time wnen tms .iici oi f'arliament operates upon 
a suit, in wmcn tne statute is pleaded, xudependenily, 
uowever, oi the Statute, enough appears to constitute 
an uciOiowieugment in bur or the statute. It is a 
mixed case oi written admissions and acts of the par¬ 
ties. The report oi Mr. iSartow, the servant of the 
Appellants, is an admission. CoLLedge v. Horn {b). 
East India Company v. Frmce (c). Pierce v. Brew¬ 
ster (d). The Bengal Regulation X. of 1819, sec. 36, 
has no bearing upon the case, it is merely a fiscal 
Regulation to prevent smuggling. 
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(c) Ky. &M 00 , 407. 


(6) 3 Bing. 119. 

(d) 12 Moore’s Rep. 515. 
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^4^ Mr. Wigratn^ iu reply, 

to Grtenfell v. Girdlestone (a) aud Cripps v. 

company Davis (b). 

V4 

Oditchukn . 

Paul. Judgment was reserved, aud now delivered by 

Lord Campbell: 


I2lh Feb., 
1850. 


This is an appeal from a rule of the Supreme Court 
of Judicature at Calcutta, by which a rule nisi, for a 
new trial, was discharged with costs. 


The action, which was commenced on the 18tli of 
July, 1839, by the Respondent against the Appellants, 
was iu assumpsit. The declaration contained special 
counts, on a contract for the sale aud delivery of salt, 
alleging for breach, the non-delivery of a considerable 
part of the salt, with the usual money counts. 

There were several pleas in bar ; but the only one 
now material, is, “ That the cause of action did not 
accrue within six years next before the commence¬ 
ment of the suit,” the Statute law of England upon 
this subject being in force at Calcutta. The Plaintiff 
replied, “ That the cause of action did accrue mthin 
six years before the commencement of the suit,” and 
thereupon issue was joined. 

The trial took place before Mr. Justice Grant and 
Mr. Justice Seton, on the 25th and 26th days of July, 
1842. It then appeared in evidence, that on the 15th 
of March, 1822, aud at a public sale of salt, (a com¬ 
modity of which the East India Company have the 
monopoly,) the Plaintiff became the purchaser of 
34,000 maunds, then lying in golahs (or warehouses,) 
of the Defendants, in Uidgellee. By the conditions of 


(a) 2 Y. & C. 662. 


(6) 12 Mee. & Wcl 159. 
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aale it was declared, that “ ou a payment in ready 
money being made, an order would be given for the 
delivery of an equivalent quantity of salt, and the 
purchaser would be furnished with perivannahs (or 
permits), which were necessary to enable him to be 
lawfully in possession of it.” There was a further 
stipulation, “That all the lots of salt purchased, 
should be cleared out from the several places of deli¬ 
very within twelve months from the day of sale, other¬ 
wise the purchaser was to be subject to yolah-VQnt, 
and a deduction of half a maund on one hundred 
maunds, ptr mensem, was to be made from the quantity 
to be afterwards delivered.” The Plaintiff immedi¬ 
ately paid the whole of the purchase-money, and re¬ 
ceived roivannahs, which were to be in force for a 
twelvemonth. These rowannahs were renewed till 
November, 1831, and no longer. 

in May, 1823, before any of the salt had been 
cleared, there was an inundation at Hidgellee, which 
destroyed part of the salt lying in the golahs, and 
damaged other part of it. Between that time and 
October, 1831, there were deliveries to the Plaintiff, 
amounting to nearly 20,000 maunds ; and no more 
was ever delivered. On the 31st day of October, 
1831, there was another inundation in the district of 
hidgellee, which swept away almost the whole of the 
residue of the salt in the golahs. The Plaintiff soon 
after presented the delivery orders and rowarmahs at 
the golahs, and demanded the 10,000 maunds remain¬ 
ing to be delivered ; but was told by the ^oZa^-keepers 
that no more salt remained to satisfy the contract. 
He then petitioned for a return of the purchase-money, 
which was refused, on the ground that the loss had 
happened through his neghgence in not sooner clear- 


1849. 


The East 
JNDIA 

Company 

V. 

Oditchurn 

Paul. 


F 



00 


CAiSEiS L\ THE PKIVV COUiNCIL 


^8^ mg' tilt* salt Irom liie gulahs. However, tlie propel 
The East auiiionues cousealea tliat tlie matter sliould be in- 
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quiiea mto by Hr. JJuHHithornt, the salt agent at 
liiUytUtt ; ana la August, 1^32, he made a i*eport, in 
wUieii ae staled, iiiat “ ii the purchaser had cleared 


lUe salt out oi lae gulaus, according to his engage¬ 
ment, instead oi perpetually oHenug objections, no 
Uelalcation would have arisen; ’ and he represented 
that the salt had been lost by wastage before the late 


inundation. The Piaintiii presented another Petition, 
denying these tacts, and praying that the purchase- 
money lor the lUjUUU maunus dehcient should be re¬ 


turned Lu him ; ana on the J.2th of Vtcember, 183b, 
a iresh inquiry was ordered by the proper authorities, 
representing the Company, to Air. hartow, another 
gentleman who had succeeded Mr, Donnithorna, Mr. 
Liariow did not mane his report till the Ibth of Mag, 
1638 ; and upon the report which he then made, the 
VJompany hnaUy refused to return the purchase-money 
claimed in respect of the dehcient salt. 


Tliere was a verdict tor llie t^laiutili, witli damages 

eiiuai to the price of the whole of the dehcieut salt, 
aud iuterest, from ISovumber, 1831. ’ 

At the trial, various documents were read in evi¬ 
dence, which had been produced by virtue of a Hill of 
iiiscovery filed by the Plaintiff against the Company. 

although the Company’s answer, by their officer, which 
detailed the transactions, was not read. 

The rule for a new trial was obtained on two 
grounds: i irst, that these documents were impro¬ 
perly admitted in evidence, without reading the answer 
to the Bill of Discovery ; and secondly, that upon the 
evidence, the Statute of Linutations was a bar, 

f 

Cause being shown before Chief Justice Peel and 
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liis bretlireii, be said, it was unnecessary to decide 
wliether the answer ought to have been read or not, 
as they were all of opinion that it did not contain 
anytliing material to influence the verdict, and that 
“ the East India Company having, upon the Petition 
of the 10th of February, 1832, consented to that 
inquiry, no refusal to deliver the salt could be said to 
have taken place before the conclusion of that inquiry, 
which did not terminate until within six years of the 
lime when the action was brought.” They, there¬ 
fore, discharged the rule with costs. 

We entirely agree with the Court below, in think¬ 
ing, that the first ground on which the verdict was 
impeached cannot be supported. From the notes of 
the trial, there is a doubt whethe/ the Counsel for 
the Company did more than object to the regularity 
of the Order under which the documents were pro¬ 
duced, and this certainly could not be inquired into 
at the trial. Supposing, however, that the answer 
ought to have been read, still, before a new trial is 
granted, for withholding it, the Defendants were bound 
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to show that it might have materially influenced the 
verdict. The common Law Courts in England have 
considered themselves compelled to grant a new trial, 
if any evidence had been improperly admitted or re¬ 
jected at Nisi prius, however little it may weigh, be¬ 
cause the objecting party might have tendered a Bill 
of Exceptions, upon which the Court of Error would 
be bound to grant a venire de novo; and, to save the 
delay and expense of such a proceeding, it has been 
thought more convenient that a new trial should be 
granted by the Court in which the action was origi¬ 
nally brought. But it has been certified to us, by 
Sir Edward Ryan, the very learned late Chief Justice 

r 2 
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of Calcutta, lliat a different rule prevails in the 
Supremo Court there ; and considering the consti- 
coMPANv tution of that Court, and the line of distinguished 
ODiTCHukN nien who have presided in it, strange would it have 

been if the rule had not been different. The same 
individuals being Judges and jurymen, the proceeding 
would be preposterous, if, in their capacity of Judges, 
they were to grant a new trial before themselves, as 
jurymen, by reason of the admission or rejection of 
evidence, which they feel could not alter the verdict. 
They very properly follow the practice of equity Judges 
in England ; where an issu^e has been granted, and an 
application is made for a new trial, on the ground of 
the improper rejection or admission of evidence, there 
no Bill of Exceptions lies ; and although the objection 
is in strictness well founded, a new trial is granted or 
refused, according to the importance of the evidence 
which has been admitted or rejected. The learned 
Judges, in the present case, thought that the answer 
could not have influenced their verdict. We have 
carefully read the answer, and have come to the same 
conclusion. We, therefore, think, that on the first 
ground, the verdict ought not to be disturbed. 

It would have been very satisfactory to us, if, con¬ 
sistently with the rules of law, we could have found 
evidence to show that any cause of action, stated in 
the declaration, arose to the Plaintiff, within six years 
before the commencement of his suit. There seems 
no doubt that the Defendants have broken their faith 
with him, and that if he had commenced his action 
against them, in February, 1832, instead of agreeing 
to the inquiry which was conducted so tediously, he 
would have been entitled to damages equivalent to the 
salt which remained undelivered. But this inquiry, 
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through the fault of the Company’s servants, was not *« 49 - 
terminated till the J6th of May, 1838. Almost as ruT^ir 
soon as the final refusal of the Company to return ciMPANv 

any part of the purchase-money was communicated oditchurn 

to the Plaintiff, he commenced the pre^nt action. 

It will, therefore, be an extreme hardship upon him, 
if, by reason of this delay, which they occasioned, 
they may successfully defend themselves, by pleading 
the Statute of Limitations. But it is the duty of all 
Courts of Justice to take care for the general good of 
the community, that hard cases do not make bad law. 

Upon the special counts of the declaration, the 
cause of action disclosed is the refusal to deliver the 
residue of the salt purchased and paid for. When 
did this accrue? From that point of time the Statute 
of Limitations began to run; and when it once began 
to run, nothing could stop it ; so that in six years 
thereafter the right of suit was barred. The rule is 
firmly established, that in assumpsit, the breach of 
contract is the cause of action, and that the Statute 
runs from the time of the breach, even where there is 
* fraud on the part of the Defendant. Baitley v. Faulk¬ 
ner (3 Bar. & Aid. 288). Short v. McCarthy (ib. 626). 

Brown v. Howard (2 Brod. & Bing. 73). When the 
Plaintiff tried to obtain the 10,000 matinds of salt, 
and he was told by the agents of the Company that 
there was no salt in the golahs to deliver to him, the 
contract was undoubtedly broken, and the cause of 
action has accrued. It has been contended, that the 
subsequent negotiations and inquiries suspended the 
operation of the Statute, till 1838, when there was a 
final refusal to make any compensation, or, that a new 
right of action then accrued. But no authority has 
been, or can be cited to support either of these pro- 
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positions, and we are reluctantly obliged to overrule 
them both. There might be an agreement that in 
consideration oi an inquiry into the merits of a dis¬ 
puted claim, advantage should not be taken of the 
Statute of •Limitations in respect of the time employed 
in the inquiry, and an action might be brought for 
breach of such an agreement; but if to an action for 
the original cause of action the Statute of Limitations 
is pleaded, upon which issue is joined—proof being 
given that the action did clearly accrue more than six 
years before the commencement of the suit—the Le- 
lendant, notwithstanding any agreement to inquire, is 
entitled to the verdict. 

Chief Justice Peel rests the judgment of the Court 
upon the supposition, that there had been no refusal 
to deliver the salt until the conclusion of the inquiry. 
Till then there certainly had been no absolute refusal 
to make compensation, by returning a part of the pui’- 
chase-money, but in 1831 and 1832 there had been 
a refusal to deliver the salt. The controversy then 
was, whether the salt was in the golahs at the time of 
the second inundation ; but whether it was, or was 
not, the contract was equally broken, and neither party 
contemplated a performance of the contract by any 
further delivery of salt. The inquiry was only to de¬ 
cide whether a pecuniary compensation was to be 
made, and what should be the amount of it. 

Although the judgment of the Court rested en¬ 
tirely upon the special counts of the declaration, it 
has been very ingeniously argued at our bar, that the 
Plaintiff may recover the price of the 10,000 deficient 
maunds, on the count for money had and received, as 
the contract may be considered as subsisting, till Mr. 
Barlow’s report, and that il was subsequently rescinded. 
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But there appears to us to be insuperable difficulties 
to be encountered in attempting so to shape the Plain¬ 
tiff s ease. There is no stipulation in the original con¬ 
tract for allowing it to be rescinded by either party, 

t 1 el^ or partially, and the Defendants have 
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never agreed to its being in any way rescinded. Then 
there clearly has not been an entire failure of considera¬ 
tion, for the Plaintiff has received and disposed of 
nearly 24,000 maunds of salt delivered to him by the 
Defendants. The contract could not afterwards be 
rescinded by the Plaintiff, and his only remedy was an 
action for the breach of it, in not delivering the residue 
of the salt to which he was entitled. Even if he could 
proceed as upon a rescinding of the contract, the 
Statute of Limitations would equally be a bar to the 
counts for money had and received, for he might have 
brought his action on his count as well in 1832, as in 
1839. We have been told in answer to this objection, 
that the transaclions in the interval amount to an 
acknowledgment which will take the case out of 
tlie Statute, 21 Jac. L, c. 16, and that the Statute, 
9 Geo. TV., c. 14, does not apply, because this action 
had been commenced before that Statute was made 
law in Ivdia. But there are repeated decisions in 
Westminster Hall, that it applied to actions pending 
when it passed; and in India, it must have a like 
operation. Besides, independently of 9 Geo. IV., 
c. 14, no sufficient evidence was offered to take the 
case out of the Statute, 21 Jac. I., c. 16, for in none 
of the correspondence or negotiations did the Com¬ 
pany ever acknowledge that they were indebted to the 
Plaintiff, or that they were liable to him in any shape. 

We are, therefore, of opinion, that the rule for 
setting aside the verdict, and granting a new trial, 
should be made absolute, 



72 


CASES IN THE PRIVY COUNCIL 


Muttvloll Sp:al 
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ANNUNnOCUUNDEH SaNDLE a 11(1 Jo- 
GENDERCHUNDER Sandle - . . . Respondents * 

On Appeal from the Supreme Court at Fort William 

in Bengal. 

Deed Construction—Deeds of tease and retease in consideration money 
advanced—Sate or mortpage — Tests. 

Conveyance by Lease aiul Release in fee, in tlie eircnniatances, hebl to 
bo subject to a parol defeazance, and to be in the nature of a mortgage, 
with a power of re*j»urchase on the footing of redemption; and a re-conve¬ 
yance decreed. 

D^c..^? 4 g. (liiostion in this appeal was, whether the deal- 

ing with certain real estate (a conv'eyance of which 
was made in fee by way of Lease and Eelease), con¬ 
stituted, under the circumstances, an absolute and 
unconditional sale, or whether it was not in the 
nature of a mortgage transaction, and liable to a de¬ 
feazance. 


The facts of the case were as follows:—Some time 
previous to August, 1842, Muddoosoodun Sandle ap¬ 
plied to the Appellant, to advance him the sum of 
Es. 30,000, which the Appellant agreed to lend, at 
the rate of 17 per cent, per annum. On the 13th of 
August, 1842, Muddoosoodun Sandle, having pressing 
occasion for Es. 20,000, part of the Es. 30,000, the 
Appellant advanced him the same, and Muddoosoodun 
Sandle and the Eespondent Annundochunder Sandle, 
(his eldest son), on the same day, executed a joint 
and several bond for the payment to the Appellant of 
the sum of Rs. 20,000, with interest thereon, after 


Judicial Committee,—T mtA Lanedale 
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the rate of 12 Rs. per cent, per annum, and by way of 

further security, also executed on the same day a 

warrant of attorney, to confess judgment on the bond, 

with a defeazance thereupon endorsed in the usual 

form, for making void the same on repayment of the 

sum of Rs. 20,000, with interest, and mth stay of 
execution. 

By indentures of lease and release, bearing date, 
respectively, the 31st of August and the 1st of Septem¬ 
ber, 1842, the release made between Muddoosoodun 
Saudie of the first part, the Appellant of the second 
part, and one Edward Eilder of the third part; Mud¬ 
doosoodun Sandle, in consideration of the sum of 
Rs. 25,000 paid to him by Muttyloll Seal, conveyed 
the family mansion and other real property in Calcutta, 
to the use of the Appellant, in fee. The sum of 
Rs. 15,000, part of the sum of Rs. 25,000, was ap¬ 
plied in part payment of the sura of Rs. 20,000, 
secured by the above bond, leaving the Sum of 
Rs. 5,000 due upon the bond, which, -with the sum 
of Rs. 25,000, the consideration for the conveyance, 
made up the sum of Rs. 30,000. 

Upon the occasion of the execution of this convey¬ 
ance, the interest on the sum of Rs. 20,000, secured 
by the bond, was paid, and a receipt was given by the 
Appellant in the follo^ving form;—“ Dear Sir, We 
received from you the sum of Rs. 179:7, being the 
amount of interest due to me upon your joint bond, 
up to 31st of August last. I am, dear Sir, yours 
truly, Muttyloll Seal—lst of September, 1842. Ba¬ 
boo Muddoosoodun Sandle and Baboo Annundochunder 
Sandle/^ 

By indenture of lease of the same date, made be¬ 
tween the Appellant of the first part, Muddoosoodun 
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Sint/llf\ and the Kospondent, AumoulocInDider Sandle 
ot the second part, and Edward Ililder of the third 
part, Maitiflfdl Seal demised the family mansion and 
other real i>rnperty in Calcutta to Muddoosoodun San¬ 
dle and tlie Respondent AnnuudocJiunder Sandle, for 
the term of three years, at the monthly rent of 
Rs. 425, clear of land-tax, and all other taxes and 
deductions whatsoever. Muddoosioodun Sandle and the 
Respondent, Annundochunder Sandle, by this indenture 
covenanted tor tlie repairs of the premises. 

Contemporaneously ^v^th the execution of this con¬ 
veyance and lease, Muddoosoodun Sandle, and the 
Respondent, Annundochimder Sandle, also executed to 
the Appellant a joint and several bond in the penal 
sum of Rs. 50,000, conditioned for the payment of 
the rent, and for the pei'formance of the covenants 
contained in the lease. 

On the 27th of January, 1844, Muddoosoodun San¬ 
dle paid to the Appellant the sum of Rs. 5,000, on 
account of the Rs. 30,000, and the Appellant gave 
the following receipt for the same:—“Received from 
Bahoos Muddoosoodun Sandle and Annundochunder 

Sandle the sum of 5,000 rupees on account.— Mutty- 
loll SeaV^ 

The amount due to the Appellant was reduced by 
this payment to the sum of Rs. 25,000 ; and from 
the date of such payment the sum of Rs. 354 : 2 : 9 
only was paid by way of rent under the lease, in¬ 
stead of the monthly rent of Rs. 425, before re¬ 
served. 

In 1845, Muddoosoodtm Sandle died intestate, leav- 
mg the Respondents his heirs and representatives, 
who continued to pay to the Appellant, monthly, the 
sum of Rs. 354: 2: 9, up to the 12th of March, 1846, 
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when they became desirous of obtaining a re-convey¬ 
ance of the premises comprised in the indentures of 
lease and release, and thereupon Messrs. Grant and 
Remfry, the Eespondents’ attorneys, by their instruc¬ 
tions, addressed to the Appellant a letter in the follow¬ 
ing terms:—“Dear Eoioo—The Sandies have handed 
over to us Rs. 25,000 odd, to pay you the balance of 
your bonds and mortgage. We shall be obliged by 
your furnishing us with a memorandum of the amount 

due, when we will send it. to you and receive back the 
deeds.” 

The Appellant sent no answer to this letter, but on 
the 31st of March, 1846, caused the Respondents to 
be served with a notice to quit the premises comprised 
in the deeds of conveyance, and in the lease. 

The Respondents’ solicitors wrote to the Appellant, 
tendering the principal and interest due to the Ap¬ 
pellant, and demanded the re-delivery of the title 
deeds and other documents; the Appellant made no 
reply, but on the loth of April commenced proceed¬ 
ings at law, by filing his plaint in covenant on the 
lease, on the Common Law side of the Supreme Court, 

against the Respondent, Annundoclntnder Sandle, as 
tlie surviving lessee. 

The Respondents then filed a bill on the Equity side 
of the Supreme Court against the Appellant. The 
bill stated the several matters before mentioned, and 
alleged, that the transaction was a mortgage transac¬ 
tion, and prayed that it might be declared and de¬ 
creed that the deeds of lease and release in fee, and 
the lease for years, were executed and delivered bv 

k' 

Mufldoosoodnn Sandle, and by him and the Respon¬ 
dent Anmmdochunder Sandle, as and for a security 
for repayment of such loan, and advance, and in- 
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terest thereon, and not otherwise, and that the Ee- 
spondents, as such heirs and representatives afore¬ 
said, were entitled to redeem the messuages, lands, 
tenements and hereditaments therein respectively 
mentioned on payment of the principal money and 
interest due upon such loan, and that an account 
might be taken of what was due to the Appellant on 
the security for principal and interest thereof; and 
that the Appellant might be decreed, upon payment of 
what, on the taking of such account, should be found 
due and owing on the security, to re-assign and re¬ 
convey to the Respondents the messuages, lands, 
tenements and liereditaments respectively, and there¬ 
upon to deliver up to the Respondents to he cancelled 
the indenture of conveyance of the 31st of Angtist, 
and 1st of Septentber, 1842, and the lease for years, 
and the two several bonds, and to enter up satisfac¬ 
tion on the two judgments thereon respectively, and 
to deliver over to the Respondents all and every the 
title-deeds of the messuages, lands, tenements and 
hereditaments ; and that the Appellant might be re¬ 
strained by the order and injunction of the Court from 
selling, incumbering, wasting, or injuring the mes¬ 
suages, lands, tenements or hereditaments, or convey¬ 
ing the same to any other person, and from further 
proceeding with the action of covenant. 

The Appellant, by his answer, admitted that Mud- 
doosoodun Sandle applied to him to lend him the sum 
of Rs. 30,000, on mortgage of the property in ques¬ 
tion ; but he denied that he' had consented to do so, 
and alleged and insisted, that he had become the 
absolute purchaser of the property. He admitted 
the several deeds and instruments, and the several 
-^^-r matters hereinbefore stated, respecting the in- 
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terest and rent, but failed to give any satisfactory ' 849 . 
e.xplanation thereof; and he also admitted that, on MmTvrotL 
the occasion of the execution of the deeds of convey- 

ance and other instruments before mentioned, he had chun^kk' 
rather given Mvddoosondun Sandle to understand that 
he would, as a matter of favour, re-convey the pre- 
mises, comprised in such deeds of conveyance, on such 
repayment as aforesaid, but he insisted that no legal 
obligation for him to do so ever existed, and that he 
considered himself discharged from any moral obli¬ 
gation so to re-convey by the circumstances in his 
answer mentioned. 

Evidence was given by the Plaintiffs of the value of- 
. the premises comprised in the conveyance and lease, 
by which it appeared, that the premises were of greater 
value than Rs. 25,000, the sum advanced by the De¬ 
fendant, and evidence was also entered into to show 
that the transaction was one of mortgage only, and not 
of absolute sale. Among other witnesses examined on 
%behalf of the Defendant, was the solicitor employed 
by the Appellant and Mnddoosoodun Sandle and the 
Respondent, AnnundocTtnnder Sandle, in the transac- 
Hons aforesaid. He deposed that the Sandies conversed 
in English, and that the deeds were executed in his 
presence, that he did not know that the mutual intent 
and meaning of Muddoosoodun Sandle and the Ap¬ 
pellant was to give and take a conveyance of the 
real property by way of security only; that he never 
understood that the deeds were intended as a security, 
but that he believed them to be intended as a hona 
fide conveyance. And he also stated that he did 
not, while employed as attorney in the transaction in 
question, understand the same to be one of loan and 
security, and not of sale and purchase ; and that he 
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i«4o. (lid know or believe that it was so understood 

Munvi.oi.r. or considered by Muddoosoodmi Sandle^ the Respon- 
V. dent, Annundochunder Sandle, and the Appellant re- 

AnNUNDO X- 1 1 till 

CHCNDEK spectively, or by any of them, except that the bond 

of the 13th of August was a temporary security for 
Rs. 20,000, then advanced, which was to be taken as 
part of the consideration for the conveyance then 
under preparation. 

The cause was heard on the 18th and 19th of 
Jauuary, 1848, before the Supreme Court, and judg- 
ment was delivered, as follows, by the Chief Justice 
Sir Laivrence Peel: —“The instruments .which were 
- executed do not contain the whole agreement be¬ 
tween the parties, nor does Mr. Peard, who pre¬ 
pared them, appear to have been acquainted -with 
the whole. The bond in the penal sum of Rs. ‘ 
40,000 is conditioned for the payment of the sum 
of Rs. 20,000, and interest at 12 per cent. ; in fact, 
17 per cent, was paid on this sum ; and whether 
the additional 5 per cent, be termed commissioik 
or interest is wholly unimportant. By the ori¬ 
ginal agreement between the parties, the Rs. 425 per 
month, reserved as rent under the lease for three 
years, was to be reduced on the payment of the 
Rs. 5,000 remaining due on the bond before men¬ 
tioned ; yet this important stipulation, for the reduc¬ 
tion of the rent, is not introduced into any of the 
instruments. The acts of the parties satisfy us that 
they treated this transaction from the first as one of 
security, and that a power to repurchase, on the foot¬ 
ing of a redemption, was intended to be reserved. A 
few days intervened between the execution of the 
bond and of the indentures of lease and release, and 
the lease for three years. Interest for these few days 
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was calculated aud paid at 17 per cent, and not 

under the contract evidenced by and contained in the mu™ll 
bond; afterwards the interest due on the Rs. 5 000 
remaining due on the bond above mentioned, was nun DO 
blended with the rent, and this was done from the sTnole" 
first; and when the Rs. 5,000 were paid off, the re¬ 
duction took place under the original contract, and 
as of right, without any new negotiation or contract, 
yet, under the instruments executed, no such reduc¬ 
tion could be claimed; the rent was paid as rent, and 
receipts were given tor it as rent; but it was, not¬ 
withstanding, as to part at least, unquestionably no¬ 
thing more than interest; the blending of the loan 
transaction with the alleged purchase transaction of 
the interest on that loan transaction, with the rent 
reservation, the exact coincidence in amount between 
the rent reserved and interest calculated at 17 per 
cent, on Rs. 30,000, the reduction of the rent in the 
same exact proportion, the payment of interest at 
17 per cent, for the intermediate days, the abate for 
the four days on the payment of the Rs. 5,000, the 
non-application for the bond on that event, its reten¬ 
tion, and the form of the receipt which is given on 
account, form, collectively, a very strong body of 
proof that the transaction was really in substance, 
whatever the form, one of security. We lay no stress 
on the evidence of admissions by the Defendant, on 
which it would be dangerous (in this country parti¬ 
cularly) to rely. To this evidence must be added 
that afforded by the improbability of Muddoosoodun 
submitting to terns of so onerous a character, if it 
were really an out and out purchase. The evidence 
satisfies us that Rs. 25,000 would have been a very 
inadequate price for the whole property. Why, then, 
should the seller, selling at such undervalue, also sti- 
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pulate to do expensive repairs and to pay all the costs- 
ot‘ the conveyance t No explanation is afforded of 
p, this ; but it the Irausactioii were one of security, the 

CHUNUEK would be explained. Under extreme pressure, 

sanule. indeed, Mudcloosoodmi might have entered into so 


improvident a coiilract; such pressure, however, does 
not appear to have existed.” 

By a decree of the Supreme Court, dated January, 
1848, it was declared that the indentures of lease 
and release, bearing date the Slst of August and 
1st of September, 1842, and the lease bearing date 
the 1st of September, 1842, and the bond of the 
same date, ought to stand as a security for the repay¬ 
ment of the sum of Rs. 25,000, together with interest 
for the same at the rate of 17 per cent., up to the 
time of the tender thereof in the pleadings mentioned, 
and that the Appellant should, within fourteen days 
from the service of the decree, re-convey and deliver 
to the Respondents, as such heirs and representatives 
as aforesaid, absolutely, the messuages, lands and pre¬ 
mises in the indentures of lease and release men¬ 
tioned, and thereby conveyed, together with all and 


every the title-deeds and muniments then in his pos¬ 
session, control or custody, and should also deliver 
unto the Respondents, as such heirs and representa¬ 
tives as aforesaid, the two several bonds, bearing date 
respectively the 13th of August, 1842, and the 1st of 
September, 1842, and the counterpart of the lease, 
bearing date the 1st of Septe7nher, 1842, and that the 
Respondents should pay the costs of the re-conveyance. 

The Appellant appealed from the whole decree. 


Mr. Wigram, Q.C., and Mr. Leith, for the Ap¬ 
pellant, t 

Contended, that the transaction was one of purchase, 
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and not of mortgage, and that the onus was upon the 1849 . 
Hespondents. That the case set up by them, that the muityloli 
deeds were controlled by a parol defeazance, was not 
proved, but, on the contrary, was positively denied by 
the evidence of the solicitor emt)loyed in the trans¬ 
action. That the deeds themselves superseded any 
parol evidence. Stat. of Frauds (29 Car. II., c. 3). 

And upon the testimony of the witnesses as to the 
value of the premises comprised in the conveyance, 
they referred to Small v. Attwood (a). 

Mr. Turner, Q.C., and Mr. Conybeare, for the 
Respondents, 

Insisted, that the transaction was not an absolute 
sale, but was in the nature of a mortgage, giving the 
party a right of re-purchase, on the footing of redemp¬ 
tion, England v. Codrington (h), Williams v. Owen (c), 

Sevier v. Greenway (d), 1 Powell “ On Mortgages,’* 
p. 120 (e). 

Lord Langdale : 

In this appeal, although we tliink it is not without 
difliculty, and our opinion, if given in detail might 
not have been altogether in accordance with the deci¬ 
sion of the Court below, yet, giving our best conside¬ 
ration to the whole matter, we do not find any reason 
which appears to us sufficient to alter that decision. 

Under these circumstances, we must dismiss the ap¬ 
peal with costs. 


(a) 1 Young, 491, (6) 1 Eden, 169. 

(c) 5 Myl. & Cr. 303. (d) 19 Ves. 413. 

(e) (6th Edit, by Cov.) And see Maxwell v. Montacute„ Pr. Ch. 
326. Young v. Peachy, 2 Atk. 258. Walker v. Walker, 2 Atk. 99; 
and Clench v. Wetherhy, Ca. Temp. Finch, 376, in which cases de¬ 
feazance had been supplied on parol evidence. 
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Anuni) Lal Sing Deo 


Appellant, 


AND 

Maharaja Dheraj Gurrood Na- 

RAYUN Deo, Bhadur - - - - Respondent * 

On Appeal from the Sudder Deivanny Adawlut at 

Bengal. 

Ornn^—Construction—Grant in lieu of maintenance — Resumahility—Raj 
—Grant by Baja—Duration of. 

A grant by a former Raja of Pacheet, of a pergunna, part of the 
Zemindary or Raj of Pacheet, to a member of his family, held to be a 
grunt for maintenance only, and resumption decreed to the Raja in pos¬ 
session. 

Grants made by the predecessor of the Raja ui possession, 
whether in fee or for maintenance, enure only during the lifetime of the 
grantor, and are not binding on his successor. 

Whether the Zemindary of Pacheet constitutes an indivisible estate of 
inheritance, and as such inalienable, Queerei 

The Respondent in this case was the Raja of Pa¬ 
cheet, a province situate in the Jungle mahals of Mid- 
napore ; and the question in the appeal was, whether 
the Respondent, as the Raja in possession, had the 
right to resume a pergunna named Kasaepar, which 
formed part of the Zemindary or Rajship of Pacheet, 
and which had been granted by a former Raja of Pa¬ 
cheet to the ancestor of the Appellant. 

The case of the Respondent was, that Pacheet, by 
law and the usage of the family, constituted a Raj, 
and descended entire to a single heir, to the exclusion 
of the other members of the family ; and that a grant 
made by a former Raja, of part of the Raj, to a mem¬ 
ber of the family, enured only during the lifetime of 
the grantor, and was not binding on his successors. 
The Appellant denied that the Zemindary was a Raj, 
and as such descended entire, contending that it 

•present: Members of the Judicial Committee, —Lord Brougham, 
Lord Langdale, Lord Campbell, the Right Hon. Dr. Lushington, 
the Right Hon. T. Pemberton Leigh, and the Right Hon. Sir Ed¬ 
ward Ryan. 
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was divisible among- brothers, and had been divided 

in the Bengal year 1155 (1748-9 a.d.) between Muni anund lal 

Lai and his uncle, Mohun Lal ; that on the deatli 

of Mohun Lal, his brother, Kunchun Lal, succeeded “uhem/'' 

to Mohun Lai's share, and that afterwards Kunchun 

Lal s only sou having- died, lie adopted as his son 

Sutroghun, the second son of Muni Lal, and gave up 

to Muni Lal the whole of his sliare of the Zemindary, 

except Kasaepar, which he gave to Sutroghun, and 

that this title was contirmed by a deed executed by 

Muni Lal, the greal-grandfalher of the Respondent, 

in 1775, which was afterwards contirmed by a deed 

dated the 7th of May, 1797. 

The Appellant and Respondent were both mem¬ 
bers of the Narayun Deo family, in whose possession 
the Zemindary or Rajship of Pacheef had remained for 
several generations. 

It appeared from the evidence, that previously to 
the country in which Pachect is situate becoming sub¬ 
ject to the English Government, the affairs of the Raj 
were involved in great confusion. In 1752, one Gur- 
rood Narayun was Raja; his eldest son, Bkeekhnn 
Lal, died, lea\’ing a son named Muni Lal, and whilst 
Muni Lal was still a minor, family disputes took place, 
and Gurrood Narayun and most of his children were 
killed in a sanguinary conflict. A contest then took 
place for the possession of the Zemindary, and Mohun 
Lal, a younger son of the deceased Raja, sought to 
oust his nephew, Muni Lal, and usurp the Raj by 
force. Muni Lal was worsted in these conflicts with 
Mohun Lal, and Mohun Lal got possession of part of 
the Raj, and in this possession Muni Lal appeared to 
have acquiesced. In 1765, Muni Lal and Mohun Lal 
were both forcibly dispossessed by one Jugut Chund, 
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ill ITtii), or the beginning of 1770, however, Muni 
Lai regained possession, and in August, 1770, Mohun 
Lai died witliout issue. Kuuchun Lai, a younger bro¬ 
ther of M(fliun Lai, and uncle of Muni Lai, then set 
up a claim to a share of the Zemlndary, and got pos¬ 
session ol the lands held by Mohun Lai. In the mean¬ 
time the British power had become supreme in the 


country, and in September, 1770, Muni Lai petitioned 
the Government, through the Council of Revenue at 
Moorshedahad, for redress, claiming the Raj as entire. 
This led to an investigation of his right by the Bri¬ 
tish authorities; Mr. Higglnson, the supervisor of 
the districts of Beerbhoom, being directed to inquire 
and report on the subject. A full inquiry was insti¬ 
tuted, and in 1771, Mr. Higglnson reported, that, 
by custom and usage, the Raj was indivisible, and the 
eldest heir alone entitled to succeed. The opinion 
ot the Naivab of the Nazim of Moorshedahad on 
the question of the right of succession to the entire 
Raj was also obtained, which was likewise in favour 
ot Muni LaVs title, and accordingly, in March, 1771, 
on the ground that the Raj was indivisible, and that 
Muni Lai was alone entitled to the possession, orders 
were issued to Mr. Higglnson to instal Muni Lai 
in the Zemlndary, and this was accordingly done, 
and he became Raja, with the name or title of Ra- 
ghonath Narayun. Upon the dispossession of Kun- 
chun Lai he fled to Ramgur:, but afterwards, upon 
a promise of protection and a money allowance, he 
returned to Pacheet, when Muni Lai agreed to make 
a provision for the maintenance of Kunchun Lai, and 
accordingly gave him the pergunna Kasaepar for that 
purpose. About this time Bahadur Sing, the only son 
of Kimchun Lai, died; when Kunchun Lai adopted as his 
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sou, biutuyUuH, ilie secoud sou oi Muni Lai, lo wliom .g^o 
no giauled luo iauUs wiiicU Muni Lai Lad giveu liim. 
Luncimn Lai eutered iuto possessiou of tlie peryunna 
auci died lu Auyust, auu Muni Lai tlieu resumed ‘'*aharaja 
possessiou ui i^asutpar. Jiuni Lai uieu lu 1792, aud Gurkood 
was suteeeuea by lus sou, Mhurui LiUiur, also called '''''deo.'"' 


Ilaja Uun uoU Aurayun, lUe graudiatlier of the iiespou- 
deul. lie executed a deed, ualed the 7ih of May, 1797, 

giving ^uiroyiiun possession, m tliese terms:_“As 

you have iniormed me that you are in possession oi 
ytvyunuu l^aaatyar, under a deed granied by Maharaja 
Uheraj Uayhonaik Narayuu jUeo, my father, and Kun- 
chuu hat veo, my uneie, and that you now require a 
deed from me, i, therefore, give you this deed without 
having seen those two deeds. iou may possess it ac- 
cofding to the former deeds, ’ Bhurut Bikhur afterwards 
attempted to take back Kanatpar, but Butroghun con¬ 
tinued in possessiou until his death. The Government 
revenue lor the ptrgunna was always paid by the Raja 
of Pacheet. ihe affairs of the Ztnundary were entrusted 
io Butroghun, but by his mismanagement the revenue 
was allowed to fall into arrear ; aud amongst the other 
property, fifty-five villages of the pergunna Kasaepar 
were brought to sale for arrears of revenue, and sold. 
Raja Gurrood Naragun petitioned the Government for 


relief against these sales, as having been effected 
through oppression and fraud exercised towards him 
by the native officers of Government. An investiga¬ 
tion took place, and a report was made, establishing 
the justice of the Raja Gurrood Narayun^s complaints; 
and in 1799, an order was passed for reversing the 
sales complained of, and amongst others, the sales of 
the Kasaepar villages, and reinstating the Raja in the 
possession of his Raj, Raja Gurrood Narayim died 
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in and -was succeodod by his son, Chyle Slngj 

called Raja Raghonath Xarayan, the father of the Be- 
spondent. In 1818, Sttfroghua died, leaving the Ap¬ 
pellant, his son, an infant. In that year, Raja Ragho¬ 
nath XarayiiH petitioned to have the pergiinna Kasae- 
par delivered to him, on the ground that the Raj was 
entire, and had devolved solely on him, and that no 
grant made by his ancestor could be binding upon him. 

In answer to this application, he was told that if 
he had any claim to the pergunnat he must institute a 
suit to establish his right. He died some time in 1819, 
without having instituted any proceedings for reco¬ 
very of the pcrginnia, and was succeeded by his son, 
the present Respondent, who, on the 25th of February, 
1822, tiled his plaint in the Provincial Court of Cal¬ 
cutta. By the plaint he alleged, that the Zemindary 
of Pacheef had descended to him from sixty-eight ' 
generations, and that according to the usage of his 
family, the eldest son of a deceased Raja succeeds 
to the Rajship, and is entitled to possession of all the 
lands of the Zemmdary, and household property and 
effects, and paying the Government revenue; while 
the other sons and brothers of the deceased Raja 
and their families were allowed maintenance, and re¬ 
main subject and obedient to the Raja. He then 
stated, that if any Raja, during his Rajship, gave a vil¬ 
lage or perg^mna from his Zemindary, at a low rent, 
for the support of a son or brother, and after his death 
his eldest son succeeded to the Rajship, the grant and 
settlement of the deceased Raja became null and void, 
and they have nothing further to do with the here¬ 
ditary Zemindary; that according to family usage, the 
sale and gifts of the former Zemindars continue only 
during their Rajship, and are not permanent: and 
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that whoever becomes the Raja after their death has 
the power of confirming or annulling them, and of 
making a new settlement. Tlie Respondent, hy his 
plaint, further stated, that his great-grandfather, Ra- 
ghonafh, gave the pergunna Kasaepar from his Zemin- 
dary to his uncle, Kuncliun Lai, in lieu of maintenance, 
and that the latter held it for eight years; and that after 
his death, in 1781-2, Raghonafh, according to usage, re¬ 
sumed the pergvnna, and included it in the Zemindary, 
and paid the Government revenue. The plamt then 
went on to state, that after the death of Raghonath, the 
great-grandfather of the Respondent, Maharaja Dheraj 
&urrood Narayau Deo, succeeded to the Rajship, and 
took possession of the pergunna of Kasaepar ; and he 
made his younger brother, Sutroglinn, the manager 
of the affairs of the Zemindary, who for some time 
managed the Zemindary, subject and obedient to the 
Raja; though he was afterwards removed from the 
management .of the Zemindary for embezzlement and 
fraud. The Respondent relied upon Ben. Reg. I., 1800, 
as decisive upon any question of joint property. 

The Appellant, a minor, appeared by his guardian, 
and by his answer denied the allegations of the Re¬ 
spondent, and stated that the Rajship of Pacheet was 
divided into two equal parts in the Bengal year 1155, 
(1748-9), in the time of the former rulers, and they 
managed the affairs of their portions of the Zemindary 
for twenty-two years. That Mohun Lai died in the 
Bengal year 1176, and his brother, Kunchnn Lai, got 
possession of his share. That disputes about the 
Zemindary arose, and the son of Kunchmi Lai, being 
dead, Kunchun Lai chose Sntroghun, the second son 
of Muni Lai, as his own son, and kept only the per¬ 
gunna of Kasaepar out of his own share, and gave 
the rest of his share of the Zemindary to Muni Lai, 
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and tlie prrfjuttna of Kasacpar, with his personal 
property, to SnfrorfJnat, and gave him a deed for it. 
That Minii La!, alias Raf/JiaaaHi Narai/un Deo^ to 
eonfirin the right of Safraphioi, gave him another 
deed for tlie nro])riotary right of the pergunna Kasae- 
par, of which he lias continued to have possession, 
and he denied the allegation of the Plaintiff, that 
Baghonath Karagun Deo, the father of his grand¬ 
father, had resumed the pergunna of Kasaepar. He 
also, hy his answer, asserted, that Raja Gurrood Na- 
ragun Deo, the grandfather of the Eespondent, never 
had possession of the Zemindarg possessed by Sutro- 
ghun ; hut in consideration of Sutroghun\9 right, he 
gave liim a document in the Bengal year 1204 
(1797-8), under his own signature and the seal of 
the Kazi ; and accordingly, Sutroghvn, during his 
lifetime, paid the revenue for the pergunna of Ka- 
mepar, wnth that of the Zemindarg, to the grandfather 
and father of the Plaintiff, and after their deaths to 
the Plaintiff himself. And he further denied the alle¬ 
gation, that the Raja had not power to malffe a grant 
for any longer period than his o^vn life, asserting 
that the grants made by the ancestors of the Plaintiff 
in former times had been confirmed and continued 
after their death ; and he insisted that, as seventy 
years had elapsed since the alleged division of the 
Zemindarg, and that as the pergunna had regularly de¬ 
scended to the Defendant’s ancestors, as proprietors, 
wthout any claim, the Plaintiff’s claim was barred. 

The Eespondent, in his replication, insisted upon 
the allegation contained in his plaint, that the Zemin¬ 
darg had never been divided, and that it had been the 
ancient family usage of this Raj<^lnp, that the eldest 
son of the deceased Raja became the Raja. He gave 
a long account of the disputes and contests which had 
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taken place respecting the Zemindary since the year 
1754-5. He furtlier alleged, that it was a mere* al 
fabrication to state that a deed was given in 1773 
by Kuncliun Lai, and contended that the deed dated ^dheraj^ 
the 7th of May, 1797, alleged to have been given nar.wun 
by his grandfather, was unworthy of credit. . He 
admitted that a deed, granting peryunna Kasaepar 
to the father of the Appellant, had been executed 
by his grandfather, and he gave the following ex¬ 
planation of the fact. He said that his grandfather 
had made the Appellant’s father manager of all the 
atfairs of the Zemindary, but, in consequence of mis¬ 
conduct, he subsequently dismissed him and took the 


peryvnna under his own management ; that many 
false suits were instituted against the Baja, and he 
was imprisoned, and the whole Zemindary was in 
danger of being sold in parcels by the litigant parties. 
That the father of the Defendant induced his grand¬ 
father to make a grant of the perynnna of Kasaepar 
to him, to save the entire Zemindary from ruin. He 
relied upon Ben. Reg. X., 1800, respecting indivisible 
estates, in support of his claim to resume the perynnna. 

The Appellant, having attained his majority, put in 
a rejoinder in person, and insisted that, when disputes 
arose between Mnni Lai and Mohnn Lai, the Zemin¬ 
dary was divided, and there was then no custom to 
prevent its division. 

The evidence was conflicting. On the part of the 
Respondent, evidence was given that, according to 
law and usage the Zemindary of Pacheet was de¬ 
scendible as an entire Ra j, to a single heir ; that a 
grant by a Raja was not binding on his successor, but 
might be resumed ; that on the death of Kunchun 
Lai, in 1781, Raja Rayhonath Narayun, the great¬ 
grandfather of the Respondent, entered into possession 
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of the pergunna in dispute, and that the deed of the 
7th of May^ 1797, declaring that Siitroghun was to 
hold for life only, was duly executed. On the part 
of the Appellant, evidence was adduced to show that 
the Zemindary was a divisible inheritance, and had 
been divided between Muni Lal and Mohim Lal ; he 
put in evidence a deed, dated the 26th of July, 1775, 
from Raghonath Narayan Deo to Kunchim Lal, grant¬ 
ing Kunchun Lal the pergunna Kasaepar, and giving 
his second son, Sutroghun, for adoption, and examined 
witnesses to show that Sutroghun had succeeded to 
the pergunna in dispute, by inheritance. 

The suit was brought in the first instance before 
Mr. Waljjole, the second judge of the Provincial Court, 
but no decision was given by him, the suit being re¬ 
ferred to Mr. Janies Curtis, the fifth judge. He, 
on the 27th of February, 1829, delivered judgment, 
and decreed the Plaintiffclaim to be dismissed, 
declaring that the pergunna in dispute was the 
hereditary property of Sutroghun, and that the pos¬ 
session of the Defendant and his ancestors had been 
by proprietary right before the Company’s Govern¬ 
ment, and that the Plaintiff's claim to the hereditary 
property of the Defendant could not be admitted 
or heard under any Regulation ; that his claim was 
unfounded and improper, and, therefore, ordered that 
the case be dismissed -with costs, and the Defendant 
to be in possession of the pergunna. 

The Respondent appealed from this decision to the 
Sudder Dewanny Adatvlnf, at Bengal, and filed, on the 
7th of February, 1833, his reasons of appeal against 
the Provincial Court’s decree, contending, that it was 
contrary to evidence and the family usage ; he also 
filed further documentary evidence to prove such 
usage, • The appeal came on for heai'ing before Mr, 
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R, H, Raitratj, one of the Judges of the Sudder Be- 
wanny Court, who, on the 26tli of March, 1833, pro¬ 
nounced the decree of the Court, which concurred 
^nth the opinion of the Provincial Judge, and ordered 
that the claim and appeal of the Appellant should be 
dismissed, and the decision of the Calcutta Provincial 
Court affirmed, with costs. 

The Respondent presented a petition to the Sudder 
Court, praying for a review of judgment, submitting 
that the decree was contrary to the provisions of the 
Ben. Reg. X. of 1800 (a), and the law and the usage 
of the family. He also petitioned the Governor- 
General of India on the subject of the Sudder Court's 
decree, alleging, that such decree was opposed to the 
established usage of the country in which the per- 
gunna was situate. 


(a) Regulation X. of 1800 recognises the custom of indivisible 
. estates of inheritance in the Jungle mahals. 

Section T. enacts, that “By Rcf^dation XI. of 1793, the es¬ 
tates of proprietoi-s of land dying intestate, are declared liable to 
be divided among the heirs of the deceased, agreeably to the Hindoo 
(tr Mahoniedan laws. A custom, however, having been found to 
prevail in the jungle maJiah of Midnapore and other districts, by 
which the succession to landed estates invariably devolves to a single 
heir, without the division of the property, and this custom having 
been long established, and being founded in certain circuiastanees of 
local eonvenieneo, which still exist, the Governor-General in Coun¬ 
cil has enacted the following rule, to be in force in the provinces of 
Bengal, Behar and Orism, from the date of its promulgation. 

“Sect. II. Regulation XI. 1/93, shall not be considered to super¬ 
sede or affect any e.stablishcd usage which may have obtained in the 
jungle mahals of Midnapore and other districts, by which the suc¬ 
cession to landed estates, the proprietor of which may die intestate, 
has hitherto been considered to devolve to a single heir, to the ex¬ 
clusion of the other heirs of the deceased. In the mahals in ques¬ 
tion, the local custom of the country shall be continued in full force 
as heretofore, and the Courts of Justice be guided* by it in the deci¬ 
sion of all claims which may come before them, to the inheritance 
of landed property situated in those mahals” 
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All oflicial iiKiuiry was made in the Government 
ofiices, to ascertain what records were in existence 
concerning tiic proceedings of 1771, whereby the 
liereditary right of Muni Lai to the Zemindary, as an 
indivisible Raj, had been investigated. The conse¬ 
quence of these infpiiries was, that additional docu¬ 
ments, relative to the proceedings of 1771, were pro¬ 
duced, showing the investigation which had then taken 
place, and the decision which had been then come to 
in favour of the rights of Muvi Lai ; some additional 
precedents of decisions supporting the Respondent's 
claim to succeed to the entire Raj were also produced. 

By an order of the Rudder Court, bearing date the 
“*)th of May, 1837, it was ordered, that a review of 
the case should be admitted, and the case restored to 
its former number. 

The review being admitted, the appeal, with the 
further evidence, came on again before Mr. E. 77. 
Rattray, and that Judge was of opinion that his former 
decision ought to be reversed. In giving judgment, ■ 
on the 21st of August, 1838, he said, ‘‘As it appears 
by the letter of Mr. Alexander Higginson, supervisor 
of the districts of Beerhhoom, and others, to the 
Council of Moorshedahad, dated the 21st of January, 
1771, and especially by the opinion of the deputy 
minister of the hazini of Moorshedahad, regarding 
the Zemindary of the chukla of Pacheet, and by the 
letter of the Council of Moorshedahad, which was 
sent with the order of the deputy minister, that Muni 
Lai had absolute possession of the Zemindary of 
Chukla Pacheet, and that a maintenance was allowed 
to Kunchun Lai, as being a descendant of the younger 
brother, and that the expenses allowed to Kunchun 
Lai for his possession and management of the chukla 
of Pacheet was discontinued, which removes the plea 
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of the Defendant that the Zcmmdary was divided . 850 . 
between Muni Lai and Mohiut Lai in the Bengal vear ai. 

1155, and that after the death of Mohun Lai the half of 
the Zemindanj went to Kiinchun Lai, and that Sutro- 

7 j ^ . pheraJ 

gnun got a gitt ot the pergunna from Kunchun Lai, and ^'Urrood 
afterwards from Bhurut Sikhur, alias Baja Gu’rrood 
^arayiin, in the Bengal year 1204, and the Defendant 


has no further right to the pergunna bj’^ inheritance or 
by gift; for if the father of the Defendant had really 
possession of the property in dispute by right of in¬ 
heritance, there was no need of taking a gift of it, and 
if the Raj and Zemindary had been divided between 
Muni Lai and Mohun Laly a separate contract would 


ceitainly have been made by the Nazim of the pro¬ 
vince or the Company’s Government -with each of 
them, which was not done.” He then proceeded, 
The Defendant pleads the limitation of time, which 
deserves no attention, as it is not applicable to this 
case, for it appears by the papers of the case that 
the property in dispute was given for the mainte¬ 


nance, and by the family usage the new Baja has 
the jiower of continuing or resuming it, and if any 
Raja had not resumed it, he had tlie power of con¬ 
tinuing it by the family usage; and the limitation of 
time cannot be applied to the proprietary right of the 
Defendant, and this suit was instituted within a short 
lime after the death of Sutrogliun-d' and he directed 
that the papers in the suit should be laid before an- 

otiier rludge. 


The case accordingly came before Mr. Abercrombie 
Dick, anodier of the Judges of the Siidder Court, who 
differed from Mr. Rattray, and was of opinion that the 
decision of the Provincial Court of Calcutta, and the 
former decision of the Sudder Court was proper, and 
should be affirmed. He gave his judgment on the 
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2nd of December, 1839, as follows:—“It clearly appears 
by the English papers received, that Muni Lai, alias 
Raja Baghonath Naragun, got orders for the entire 
Zemindarg from Government and the Nawah, and 
for a monthly allowance to be made to Kunchiin Lai ; 
but although every search has been made, no such 
document has been found to show that Baja Bagho¬ 
nath Naragun obtained possession of the entire Ze¬ 
mindarg, or that Kunchun Lai received his allow¬ 
ance. On the contrary, it is quite clear by the docu¬ 
ments produced by the Defendant, that after get¬ 
ting the order, Baghonath Naragun agreed to leave 
to Knnchun Lai the ijergunna of Kasaepar, and Kun¬ 
chun Lai to give up the rest of his Zemindarg to Muni 
Lai, wliich was done. It is, therefore, my opinion 
that this claim of the Plaintiff is not connected with 
family usage, and the Plaintiff is not competent to 
annul an adjustment made between those two which 
has continued so long a time merely upon family 
usage, wliich has nothing to do ^\dth this case, and I, 
therefore, think that the claim of the Plaintiff should 
not be admitted, and that the decision of the Pro¬ 
vincial Court and former decision of this Court, should 
be affirmed.” - 

The Court being thus divided in opinion, it became 
necessary to resort to a third Judge, and the case 
came before Mr. Lee Warner, who, on the 2Ilh of 
February, 1840, pronounced the final decree in the 
cause, by which, concurring with Mr. Battray, he 
decreed tlie appeal and reversed the previous deci¬ 
sions of the Provincial and Sudder Courts. The prin¬ 
cipal part of his judgment was in these terms :--“It is 
my opinion, that the claim of the Plaintiff, for the 
reasons hereinafter given, is in every respect correct, 
for one of the reasons of Mr. James Curtis, Judge of 
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the Provincial Court, stated in his decision of the 
27th of Fthraan/f 1829, is, that in the year 1155, the 
Zemindary of Pacheet was divided between Muni Lai 
and Mohun Lai by Mookund Deo, tlie Zemindar of 
Ramgu^r, in half-shares, by which the family usage 
that the Zemindary is not divided has not been proved; 
but when the Company’s Government was established, 
it appears that, on the 4th of May, 1771, Raja Ra- 
ghonath Narayun was put in full possession of his Raj 
by the order of the then Government, and of the Zemin¬ 
dary; and before that he had an order of the Naivab 
and the usual investiture, and the petition which the 
agent of Ktmchun Lai presented, that the half of the 
Zemindary was- his right, and that Muni Lai Raghonath 
Narayun Deo had forcibly taken it, was rejected ; and 
ho was informed that if he would go to Pacheet he 
would get a proi)er allowance, as he was a descendant 
of a younger brother of the family, by which the divi¬ 
sion of the Zemindary between Muni Lai and Mohun 
Lai was annulled, and the entire Zemindary was re¬ 
stored to tire Raja, The ground of the Judge of the 
Provincial Court on this point is defective and un¬ 
availing. Regarding the second ground, on the limi¬ 
tation of time, that after such long possession the case 
cannot be admitted by the Court, under Reg. III. of 
1793, and sec. iii. Reg. II. of 1805, as stated in his 
decision, it is necessary to consider the claim in this 
ease, whether, by the order of the- 9th of December, 
1818, it is really the time of dispossession or not; 
but as the suit originated in the order of the Collector 
to appoint a guardian and to institute the suit, and 
there was no dispute before that for the faloo'k in dis¬ 
pute, which was given for maintenance, and the former 
Rajas had the power of confirming or resuming it by 
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llio tauiiiy usage, the time should be reckoned from 
the dale oi the Collector’s order which gave rise to 
the claim, and it is clear that the suit of the Plaintilf, 


Appellant, has Uierelore been instituted within the 
prescribea time; moreover, the possession of the He- 
sponUent and his ancestor was only for maintenance, 
and not tor money or any other consideration to give 
a proprietary possession: it is, therefore, necessary to 
ascertain whellier this ptrganna was given for main¬ 


tenance or acipiireu by iuheriiauce without the con¬ 


sent or conlirmaliou oi the liajaa, it certainly appears 
by the English letter and inquiries of 1771, and of the 
agent oi the Uovernor-Ueneral at Ilazaribaugh, which 
were made by order ot the Government, into the 
usages of this iamily, that the eldest son becomes the 
liaja, and gets lull possession of the entire Zemindary, 
and the other sons and heirs have a maintenance. 
There is, ihereiore, no douot that the pergunna in dis¬ 
pute IS included in the Zeminaarg, and the Defendant 
can have no hereditary right, although before the Com¬ 
pany’s Government there were frequent transfers and 
contentions. It is not necessary to inquire into them; 
the order of the 4th of Mag, 1771, is suflicient and 
conclusive for the trial of this case.’’ 

4 

Erom this final decree, the present appeal was 
brought, and now came on for hearing. 


Mr. l urner, Q. C., Mr. Forsgth, and Mr. Maule, 
for the Appellant, 

Contended, that the hereditary right of the Appel¬ 
lant to the pergunna through Kumhun Lai was proved, 
denying that it was the custom or usage of the family 
that a single heir should succeed to the entire Zemin- 
dary, or that the Zemindarg was inahenable, and sub- 
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mitled, that such custom, if it formerly existed, had 
been infringed by the division of the Zemindary be- 
lAveen Muni Lai and Mohun Lai. That the grant of 
the pergunna to Kunvhun Lai, and confirmed to Sutro- 
ghun, was in fee, and did not terminate with the life of 
the grantor, and was not liable to resumption or an¬ 
nexation to the Zemindary by the Respondent as the 
reigning Raja; though if such grant was for mainte¬ 
nance only, it might have been resumable. That as 
the Appellant and his ancestors had been so long in 
possession, the onus probandi was upon the Respon¬ 
dent to prove the custom to resume. 


Mr. IVigram, q. C., Mr. Lloyd, Q. C., and Mr. 

Edmund F. Moore, for the Respondent, 

Submitted, Tirst, that the pergunna in question 
foimed part of Facheet, which was a Raj and indi¬ 
visible, descending entire to a single heir to the ex¬ 
clusion of the rest of the family, and that, according 
to the entailed character of the Raj, like a Scotch 
entail, was not barrable. Second, that the only title 
of the Appellant’s father to the pergunna was under a 
deed of gift and provision for life, which did not enure 
beyond the lifetime of the grantor. Third, that, ac¬ 
cording to the law and usage of the family, it was not 
competent for any former Raja to bind his successors 
by a permanent grant of property belonging to the 
Raj, and even if such grant had been in fee, being made 
by a former Raja, it was not binding on the Respondent, 
and was resumable by him. Fourth, that, according 
to the provisions contained in the deed of the 7th of 
May, 1797, the pergunna reverted, on the death of the 
Appellant’s father, to the Raj. 
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22nd Feb., 
1850. 


The authorities referred to upon the question of Pa- 
cheet being a Raj and inalienable, were Ben. Regs. XI. 
of 1793 and X. of 1800 ; 1 IF. Macnaghten's Princi¬ 
ples of Hindoo Law, 7; 1 Strangers Hindoo Law, 198, 
208 (2 Edit.); and Raja Dccdar Hossein v. Ranee 
Znhoor-oon-Nissa (a). 

Judgment was delivered by 
Lord Langdale: 

In this ease, an action was brought in the Provincial 
Court of Calmila by the Respondent, Maharaja Dheraj 
Gurrood Narayun DcOy against the Appellant, Anund 
Laly to r(‘cover from him the possession of the pergnnna 
of Kasaf'pary part of the Zemindary of Pacheet, situate 
in the Jungle mafials in the Presidency of Bengal. 

By the decree of Mr. Janies CurtiSy made in the 
Provincial Court, on the 27th of Fehruaryy 1829, it 
wivs ordered, that the case should be dismissed, that 
the Defendant (the Appellant, Anund Lai) should be 
in possession of the pergunna in dispute, and that all 
the costs of the Court should be charged to the Plain- 
tilf. From this decree the Respondent presented an 
appeal to the Sadder Dewanny Court at Calcutta, and 
on the hearing by Mr. Rattray, on the 26th of March, 
1833, it was adjudged, that the decision of the Pro¬ 
vincial Court was in every respect just and proper. 
The exceptions of the Plaintiff (the now Respondent) 
were held to be vain, his claim and appeal were dis¬ 
missed, and the decision of the Provincial Court was 
affirmed. After this the Respondent presented a 
petition for review of judgment, and the petition 
having been granted, tjie cause was again heard by 
Mr. Rattray, on the 21st of August, 1838 ; the Be¬ 
ta) 2 Moore's Xnd. App. Cases, 441. 
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spondent then produced several additional documents, 

and it was held bv Mr. Nattrai/, that the documents anund lal 

* . Sing Deo 

produced by the Plaintiff proved his claim, and there- v. 
upon Mr. Rattray decreed that his former decision ^dhe^J^ 
should be reversed ; but the concurrence of another narayun 
J udge being necessary, under the circumstances, he 
ordered the papers to be laid before another Judge, to 
pass a final order. The case was afterwards brought 
before Mr. Abercrombie Dick, another Judge of the 
SudtJer Dewanny Court, at Calcutta, and on the 2nd 
oi December, 1839, he held, that the claim of the Plain¬ 
tiff ought not to be admitted, and that the decision 
of the Provincial Court, and the first decision of Mr. 

Rattray, should be affirmed. In c(uisequence of this 
difference of opinion, it was ordered, that the jiapers 
should be laid before another Judge to pass a final 
order. Under tliese circumstances the case was again 
heard before Mr. Edward Lee ]Vanirr, who concurred 
.Avith Mr. Rattray in the opinion recorded by him on 
the 21st of 1838, and differed from Mr. Dick 

in his opinion recorded on the lltli of September, 

1839, land finally ordered, that the claim and appeal 
of the Plaintiff should be decreed, that the former 
decree of the Sadder Dewanny Court, dated 26tli of 
March, 1833, which affirmed the decision of the Cal¬ 
cutta Provincial X Court, should be reversed, and that 
the Plaintiff should be put into possession of the pro¬ 
perty in dispute, and the costs of the Court. It 
is from this decree that the present appeal to Her 
Majesty in Council is presented by Anund Lal, the 
Defendant in the cause below, ajid now the Appellant. 

It appears that the family of Narayun Deo had in 
some way had possession of the Rajship and Zemindary 
of Pacheet for several generations, and that for several 

H 2 


V-1? 
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ANUND lal the subject of great and violent contention, amount- 

SiNG Deo . ^ 

V. mg to actual war between the different members of 
the family. J/iuii Lal was the eldest son of the eldest 
branch. He had two uncles, Mohun Lal and Kun- 
chun Lal. Mohun Lal had possession of and claimed 
to be entitled to part of the Zemindary, or the part of 
the lands comprised in the Zemindary. Upon his 
death, in 1769, his brother, Kunchun Lal, became 
possessed of such part of the Zemindary or land as 
liad been possessed by Mohun Lal, and in 1770, Muni 
Lal, as Zemindar, complained to the Council of Reve¬ 
nue of Mooraliedabad, that he had been forcibly dis¬ 
possessed of his Zemindary j that, after expelling one 
member of his family, he had got possession of part 


of the Raj and Zemindary, but that Mohun Lal had 
also a part, and after his death, Kunchun Lal had been 
in possession of some pergunnas of the Zemindary, and 
intended taking more. He stated, that by the ancient 
custom of the family for many generations, after the 
death of the Raja, the eldest son succeeded bim^ and 
the other sous had a maintenance for life, and that the 
Zemindary was never divided. He therefore prayed 
that the family usage of the Zemindary might be in¬ 
quired into, and that he might be ordered to be put 
into possession of the whole Zemindary. 


In consequence of this complaint and request, an 
inquiry was instituted and a report made, and in the 
result, and on the 7th of March, 1771, the Council of 
Revenue concluded, or came to the determination, 
that the succession to the whole Zemindary devolved 
by inheritance to the Raja Muni Lal, and that Kun¬ 
chun Lal (his uncle) ought to have a reasonable and 
equitable allowance for his subsistence, which, in right 
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of liis beiug desceudod from a junior braucli of the 
family, was secured to him by a clause iu the sunud. 


The Isiaib Dewan's pcrwanua of iuvestiture was ob- 


taiued aud seut to Mr, iligyinsoH, the supervisor of 
Pacheet, who was desired to iustal Muni Lai in the 
Zemindargj aud in May, 1771, Mr. Higginson installed 
him in the whole Zemindary, and delivered to bim the 
Nawab's perwanna, and the customary khilate on the 
occasion. Kunchun Lai, on hearing that he was de¬ 
prived of his share of the Zemindary which he had 
possessed (which Mr. Higginson calls the half of the 
Zemindary), retired to Ramgur, and was invited to 
return, with a promise of protecti(>n and the enjoy¬ 
ment of a monthly allowance for hims elf ; with this he 
does not appear to have been at first contended, for, 
on the 15th of June, 1772, he complained, by his 
vakeel, that he had been supplanted in his division of 
the Zemindary, and he prayed that he might be re¬ 
stored to his Zemindary; he was auswei'ed, that if he 
would return to Facheet, an equitable and reasonable 
allowance would be granted to him for his subsist¬ 
ence, as was due to him by a clause in the sunud. 

Soon after this Bahadur Bmg, the only son of Kun¬ 
chun Lai, died, aud in August, 1773, Kunchun Lai 
adopted as his son, Sutroghun (the second son of the 
Raja Muni Lai), and committed to him what is called 
the whole property, during the life and after the death 
of Kunchun LaL 

No contemporaneous instrument, executed by Muni 
Lai, is produced ; but the pergunna of Kasaepar being 
within or part of the Zemindary of Facheet, some 
arrangement was entered into between Muni Lai and 
Kunchun Lai, and a deed is produced, dated the 26th 
of July, 1775, by which Muni Lai is alleged to have 
agreed as follows:—“ As my uncle, Kunchun Lai, has 


1850. 

anund lal 
S iNu Deo 

V. 

Maharaja 

Dheraj 

Gurrood 

Naravun 

Deo. 



102 


CASES IX THE PRIVY COUNCIL 


1850. 


Anund lal 
SING Deo 

V. 

Maharaja 

Dheraj 

Ggrwood 

Naraygn 

Deo. 


iclimiuished liis half of the Raj, and come to terms 
with me, I have given the pergunna of Kasaepar to 
him, and as he has no son, he has asked me to 
give him Mudhun Lal (another name for Sutroghun)^ 
whom he would adopt, and keep as his son ; I have, 
therefore, according to the request of my uncle, given 
him Mudhun Lal, in the presence of [the persons 
named in the deed], in whose presence he has given 
the entire pergunna and all his property to Mudhun 
Lal, and also have given the pergunna and entire pro¬ 
perty of my uncle to Mudhun Laid' 

The question in this cause depends entirely on the 
title which Kunchun Lal had or obtained to the per¬ 
gunna of Kasaepar, , 

The Appellant alleges, that the Raja had a right to 
alienate any part of the Zemindary ; and that Kunchun 
La/,, even if he had no previous right to Kasaepar, 
acquired a right to it by the deed of the 26th oi July, 
1775, and that the circumstances under which Kun¬ 
chun Lal had possessed a portion of the Zemindary 
were such, that the relinquishment of his claim to it 
was a sufficient consideration, if any consideration 
were required, for the grant to him of the pergunna of 
Kasaepar. 

The Eespondent, on the other hand, contends, that 
the, Zemindary was indivisible or inalienable, and con- 
.sequently,! that Muni Lal was incapable, for any con¬ 
sideration, to transfer any portion of it to Kunchun 
Lal, soi asi to bind his successor in the Zemindary \ 
Jie:>further insists, that Muni Lal did not attempt to 
make an absolute vgift of Kasaepar to Kunchun Lal, 
Ibut gave it to him only for the maintenance, or part of' 
the maintenance, to which he was entitled from the Raja, 
and that' the gift (being only for maintenance) could 
))ave no binding effect against the successor of the Raja. 
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The Appellant admits that a grant for maintenance 
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ceases with tlie life of the grantor, and he relies on the anund lal 
power of the Baja to alienate, and the actual aliena- 
tion which he says was made, and, under these cir- ^dhera/^ 
cumstances, the title of the Plaintiff fails in eitlier nara?Sn 
case ; first, if the Raja was incapable of alienating 
any part of the Zemindary, or, secondly, if the grant 
of Kasaepar was for maintenance ; and as it appears 
to us, that the inalienability of the Zemindary has not 
been sufficiently established, it is necessary for us to 
consider, whether or not the grant of Mani Lai of 
Kasaepar to Kimchun Lai was for maintenance? If if 
was, the Appellant has no title to it. 

We consider, that by the proceedings in 1770 and 
1771, from whicli Kunchun Lai in yain attempted to 
obtain relief in 1772, it was clearly established that 
Muni Lai was entitled bv inheritance to the whole 
Zemindary, and that his uncle, Kunchun Lai, was en¬ 
titled to an equitable and reasonable allowance, to be 
granted to him for his subsistence. It was in this 
state of their respective rights, that the transaction of 
1773, or of 1773 and 1775, took place. It may be 
questionable whether the deed of the 26th of July, 

1775, is genuine ; but supposing it to be so, Mum Lai 
thereby gave the pergunna of Kasaepar to Kunchun 
Lai, without making any mention of maintenance, 
and the circumstances of the case were such that 


there might have been an intention to give more than 
maintenance, and that for valuable consideration. 
Nevertheless, there is nothing in the deed to prove 
that in this gift of the pergunna of Kasaepar, more 
than a provision for maintenance was intended, and 
documents of a subsequent date appear to us to show 
satisfaclorily that no more was intended. 

Kunchun Lai died about 1781, and was succeeded 
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l)y his son, iSutroghmt, Hie second son of 

Mitjii Lai. Minii Lai died in 1792, and was succeeded 
in tlie Zoa'nular/j by liis eldest son, Bhurut Sikhur. If 
tlie ^rant of Kasavpar to Kttnchun Lai had been a 
valid permanent grant, Sutroghun was entitled to it 
without any re-grant or confirmation by Bhurut Sikhur ; 
but on the 7th of Mag, 1797, as he says, mthout 
having seen the former deed, Bhurut Sikhur exe¬ 
cuted a new deed, authorising Sutroghun to possess 
Kasaepar, according to the former deeds. This deed 
is (luite consistent with tlie sipipositiou that the former 
deed was a grant for maintenance, but inconsistent 
with the supposition that the former deed was absolute. 

We do not think that the least credit is due to the 

deed of contemporaneous date alleged to have been 

executed by Sutroghun to Bhurut Sikhur. 

% 

It appears by the report of Mr. Vander Hayden (in 
January, 1799), that the country was in a very un¬ 
settled state, that Bhurut Sikhur was in very great 
pecuniary difficulties ; and proceedings were adopted 
to set aside sales which were supposed to have been 
improperly obtained from him. And some disputes 
were sxibsisliiig between Sutnujhun and Bhurut Sikhur, 
respeeting tlie payment of so mncli of the revenue of 
the Zemin,tary as was due from Sutroghun, in respect 
of Kasaepar, part of the land within the Zemindary, to 
Bhurut Sikhur, by whom the revenue of the whole Ze¬ 
mindary was payable to Government, and also in respect 
of a money allowance for maintenance, which Sutro¬ 
ghun claimed to be due to him from Bhurut Sikhur. 

On the 15th of August, 1803, Sutroghun presented 
a petition to the Governor, in which he complained of 
Bhurut Sikhur ; that he had stopped an allowance in 
cash made to him by deed ; besides which, he, Sutro¬ 
ghun, had the pergumia of Kasaepar for his mainte- 
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nance ; and that Bhttruf Sikhttr had made a grant of that *''5" 
perguuna given for liis maintenance to the sou of his anund lal 
eldest son. He alleged further, that he was enjoying r-. 


Kasaepar as a maintenance from his father and his ^dheraj^ 
uncles {Muni Lai and Kmwhuu Lai), and that the Rya, narayun 
his brother {Bhuruf Sikhur), when he succeeded to the 
Raj, gave him a deed, under his seal and signature, 
confirming the former deed, and had it registered ; yet 
he was prepared to take the law into his own hands and 
eject the petitioner from the perguuna. Upon this 
l>etition Bhuruf Sikhur was ordered to report in twelve 
days; what was done upon it does not appear ; but 
it seems that Sufroghun was, for that time, quieted in 
his possession of Kasaepar, for, in November, 1804, he 
presented another petition, in the commencement of 
which he states, that he was well by favour of the 
magistrates, to whom it was addressed ; and that the 
pergunna of Kasaepar was for his maintenance, and 
that he had enjoyed it by paying the Government 
revenue to the Raja annually ; and again complain¬ 
ing, that the Raja evaded pajunent of his annual allow¬ 
ance, and also intended to take possession of the pcr- 
gunua again ; this petition was also referred to the 
Raja to report, and we have no account of what was 
done upon it ; but it seems that Sufroghun, not re¬ 
ceiving his money allowance from the Raja, neglected 
to pay to the Raja the contribution due for Kasaepar 
to the revenue of the Zemnidary, payable by the Raja, 
and an offer was made to Sufroghun to have Kasaepar 
excluded from the Zemindary, and entered in his own 
name, if he agreed to it. The dispute was continued, 
and was explained by a statement of Mr. Impey, the 
assistant collector at Bancoorah, made on the 9th of 
April, 1810. 
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Bhurut Sikhur died in 1810, and was succeeded by 
Chyie Sing, who died in 1819, and was succeeded in 
the Zemindary by the Respondent. 

Sutroghun Sing died in 1818, and Avas succeeded 
by J^e Appellant. 

The dispute which subsisted between Bhurut Sikhur 
and Sutroghun continued between the Respondent and 
the Appellant. 


And the question, as has been stated, is, whether 
Sutroghun was entitled to Kasaepar absolutely, or only 
for his maintenance? And having regard to the re¬ 
spective claims of Muni Lai and Kunchun Lai, in 1770, 
to the proceedings of the C’ouncil of Revenue, the 
deeds of 1773 and 1775, the confirmation of the 
grants of 1775 by the deed of 1797, and the distinct 
statements and admissions made in 1803 and 1804 bv 
Kunchun Lai, wc are of opinion, that Kunchun Lai was 
entitled to Kasaepar only for his maintenance, and 
consequently, that the Baja (the Plaintiti* in the cause 

below, and now the Respondent) was entitled to re¬ 
cover possession. 


AYe shall, therefore, humbly report to Her ]\[ajesty 
that the appeal ought to be dismissed, and the decree 
of the 24th of February, 1840, affirmed ; but consider¬ 
ing the great length of time during wliich the Appel¬ 
lant continued in possession of the perymina in ques¬ 
tion, and the several decisions which have at different 
times been pronounced in his favour, it appears to us, 
that we may, without impropriety, recommend the 
dismissal of the appeal without costs.* 


M R«P-> P- 282. nom. 

Unnnd Lai Sing v. Maharaja Gimnulnarain Deo/' See also Beehee 

bZ "Z rT/o t (6 Bcn^lud! 
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Raja Sutti Churn Ghosal . - - . Appellant, 

AND 

Sri Mudden Kishore Indoo - . . . Bespondenf* 

On Appeal from the Sadder Dexeanny Adaivhit at 

Bengal. 

Praciice—Appeal—Compromise pending appeal—Execution of compromise 
—Proper fomm. 

Petition to disinisa an appeal from the Sudder Court in India, ami for 
an Order directing that Court to cany into execution the terms of a deed 
of compromise, uj)on which the withdrawal of the appeal was founded 
refused. ’ 

All this Court will do, in such circumstances, is to make an Order of 
dismissal, reserving to the i)arties leave to apply to the Court in India, 
to take further proceedings in pursuance of such agreement. 

This was a ])otition to dismiss an appeal. The 
parties executed, in India, a razinamah (deed of 
comjiromise), for the settlement of their respective 
claims, the subject of the cause, and for the withdrawal 
of the appeal, upon certain conditions specified therein, 
which respected the taking- the accounts of the xvasilat, 
or mesne profits. The petition, besides prajdng for 
the withdrawal of the appeal, prayed, that directions 
might be given to the Sadder Deivanny Court to carry 
into effect the terms of the deed of razinamah. 

Mr. Tamer, Q. C., in support of the Petition. 

Mr. Wigram, Q. C., for the Respondent. 

Their Lordships granted leave to withdraw the 
appeal, but refused to make an Order directing the 
Sxidder Dewanny Court to carry into execution the 
terms of the deed of razinamah ; leave being reserved 
to the parties to apply to the Court below, to take 
further proceedings under such agreement. 

•Present: Members of the Judicial Committee ,—Lord Langdale 
Lord Campbell, the Right Hon. Dr. Lushington, the Right Hon. T* 
Pemberton Leigh, and tlie Right Hon. Sir Edward Ryan, 


I2lh Feb,. 
18^0. 
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T he following Order in Council was made upon the 

Petition:— 

Her Majesty, having taken the said report into 
consideration, was pleased, by and with the advice of 
Her Privy Council, to approve thereof, and to order, 
as it is hereby ordered, that the said appeal be, and 
the same is hereby, dismissed, mth leave to the par¬ 
ties to apply to the said Court of Siidder Dewanny 
Adaulut, to take further proceedings in pursuance of 
the said agreement, whereof the Judges of the Court 
of Siidder Dewanny Adawhit, at Fort William., in Ben- 
yal, for the time being, and all other persons whom it 

niay concern, are to take notice, and govern them¬ 
selves accordingly.” 


rr 
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Doolubdass Pettamberdass and 
others . 


AppeUantSf 


AND 


Ramloll Thackoorseydass and 


others 


. Bespondents* 


On Appeal from the Supreme Court of Judicature 

at Bombay. 


Contract—Wagering contract — Validity—Construction — Fraud, what 

amounts to—Party to ivager bidding at opium sale to enhance price — 
If guiliy of fraud—Interpretation of statutes—Betrospective operation 
—Act to avoid wagers, of 1848)— If retrospective. 

Wager eontraets between tl»e Plaintiffs anrl Defeiulants upon the price 
that Patna opium would fetch at the next Government sale at Calcutta ; each 
l)arty knowing that the other might use means to enhance or depress such 
price. Held, that the bidding at the sale by one of the Plaintiffs, though 
done colourably, and as it appeared only to enhance the price, was no fraud 
on the Defendants, or upon the public, as he had a right in common with 
all the world to bid at such sale, and was not precluded from recovering 
the amount of such wager contracts by the fact, that such bidding tended to 
bring about the event by which the wager w-as to be won. 

Held also, that employing agents at such sale (all of whom were cogni¬ 
zant that the object was to enhance the price of opium sold) to bid, there 
being no rmnca falsi committed, did not constitute an illegal conspiracy, or 
such fraud as would vitiate the wager contracts. 

The common law' offence of engrossing or regrating applies only with 
respect to the necessaries of life. 

By the Oth Article of the Convention between Great Britain and France, 
the French Government had a right to demand, out of the quantities sold 
at the Government sale, 300 chests of opium at the average rate of sale. 
Held, that no fraud on the vendors was committed by inducing the French 
Consul to exercise that option in favour of the Plaintiffs. 

After the contracts were entered into, and an action commenced in the 
Supreme Court, wager contracts were declared invalid by the Act of the 
Indian Legislature, No. 21 of 1848, which enacts ‘‘that all agreements, 
whether made in speaking, writing, or otherwise, by way of gaming or 
wagering, shall be mill and void, and no suit shall be allowed in any Court 
of Law or Equity for recovering any sum of money or valuable thing 


This was an action on promises brought by the 
Respondents, Ramloll Thackoorseydass, Luckinschund 

•Present: Members of the Judicial Committee ,—Lord Langdale, 
Mr. Baron Parke, the Right Hon. Dr. Lushington, the Right Hon. 
T. Pemberton Leigh, and the Right Hon. Sir Edward Ryan. 


Z7th & 2Mh 
June, 
|J*5o. 
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alleged to be Avon on any Avagor, or intrusted to any person to abide the 
OA’cnt of any game, or on Avhich any Avagcr is made/’ 

Held, that this Legislative Act did not affect existing contracts, or 
actions already commenced upon such contracts ; there being no Avords in 
the Act sufficient to shoAV the intention of the Legislature to affect existing 
rights. 

Statutes are, prima facie, deemed to be prospecti\*e only, “A’ora consti- 
tutio futuris fonnam imponcre debet, non praetcritis." 

Moon f. Durden (2 Exch. Rep. 22) approved of. 

The case of Levi v. Levi (6 Car. & PaA*. 239), observed upon and ques¬ 
tioned. 


Mu7ineeram, and others, trading in Bombay, in the 
name and firm of ‘^Ba^oouafhdass Ramloll/* against 
the Appellants, Dooluhdass Petiamherdass, Lellachund 
PettamberdasSf Ambaram Pettamberdass, and Jetta 
Peftamberdass, trading in Bombay under the name and 
firm of Doolubdass Peftamberdass/^ to recover the 
amount of forty-five wager contracts made between 
the Plaintiffs and Defendants in October, 1846, on the 
average price of Patna opium at the next Govern¬ 
ment sale at Calcutta. The parties were Hindoo mer¬ 
chants and bankers at Bombay. 

The plaint contained forty-five comiik. The first 
count stated, that on the 20th of October, 1846, in 
consideration that the Plaintiffs, at the request of\he 
Defendants, then promised to pay the Defendants 
within a reasonable time after notice of the first public 
sale of opium to take place at Calcutta, next, after 
the making of the said promise, such a sum of money 
as should be equal to five times the amount of the 
difference between the average price of one chest of 
Patna opium of the opium to be sold at such first 
public Government sale (to be calculated according to 
the actual price which the whole amount of Patna 
opium, which should be sold at such first public Go¬ 
vernment sale, should be sold for and realize), and 
the sum of Es. 1,386 if such average should be less 
than the sum of Ks. 1,386 per chest, the Defendants 
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promised to pay the Plaiiitilfs within a reasonable time, 
after notice of such tirst public Government sale of 
opium, at Calcutta, such sum as should be equal to 
live limes the amount of the difference between the 
sum of Rs. 1,386 and the average price of one chest 
of Pahia opium, of the opium to be sold at such first 
public Government sale, to be calculated as aforesaid, 
if such average should exceed the sum of Rs. 1,386 
per chest. That the average price per chest of the 
Patna opium sold at the first public sale of opium, 
which took place at Calcutta, next after the making 
of the said promise, viz., the 7th of December, 1846, 
was Rs. 1,793, one quarter of a Rupee, and 44 Reas 
per chest, and exceeded the sum of Rs. 1,386 per 
chest by Rs. 407, one quarter of a Rupee, and 44 Reas 
per chest; and that five times the amount of such 
excess amounted to Rs. 2,036, 3 quarters, 19 Reas, 
of which the Defendants had notice, and that the De¬ 
fendants, alth(j)ugh a reasonable time had elapsed, did 

i 

not pay such difference or any part thereof. The 
Plaint contained thirty-two other counts upon similar 
contracts, varying, however, in dates and amounts. 
The thirty-fourth count stated, that on the 19th of 
October, 1846, in consideration that the Plaintiffs, at 
the request of the Defendants, would then pay the 
Defendants the sum of Rs. 450, the Defendants pro- 

I 

mised the Plaintiffs to pay the Plaintiffs within a rea- 
sonable time after notice of the first public Govern¬ 
ment sale of opium, to take place at Calcutta, next, 
after the said promise, such a sum as should be equal 
to five times the difference between the sum of 
Rs. 1,400 and the average price of one chest of Patna 
opium, of the Patna opium to be sold at the first 
.public Government sale of opium, to take place at 
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Calcutta, next, after the said promise, whether the said 
average should exceed or be less than the said sum of 
Ks. 1,4:U0 (such average to be calculated in the same 
manner as the average in the first count mentioned). 
The remaining eleven counts were upon similar con¬ 
tracts, whereby, in consideration of a present payment, 
the Respondents were to receive the differences of the 
average above the fixed sum. 


Th Defendants pleaded, first, non assumpsit, deny¬ 
ing the several contracts as made; secondly, that the 
Rlamtiffs caused the Defendants to enter into and 


make the several contracts and promises in the plaint 
mentioned, and that the Defendants were, in fact, in¬ 
duced to enter into, and make the same and each of 
them, through the fraud and covin of the Plaintiffs and 
divers other persons in collision with them. Thirdly, 
that the average price per chest of the Faina opium, 
so sold at the said public (iovernment sale as in the 
said several counts was alleged, was ah average price, 
enhanced by and through the fraud and covin of the 
Plaintiffs and others in concert and collision with them. 
Fourthly (an additional plea, filed by leave of the 
Court), that the East India Company, for a long time 
previously to, and until, and at the I'espective times 
of the making of the promises in the above counts 
mentioned, had been, and were accustomed to hold 


periodically, public and auction sales of Patna opium, 
at Calcutta, upon, under, and subject to, certain ac¬ 
customed terms and conditions, and which terms and 
conditions were, during and at the several times afore¬ 
said, publicly known ; to wit, at Bombay aforesaid, and 
that during all the times aforesaid, it was a practice 
and usage, in Bombay, to speculate and traffic by way 
of wager, upon the chances and contingencies of the 
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prices of, and Tor wliicli, the Patna opium lo be oli’ered 
for sale, and bid for at the said accustomed sales, 
should be sold and knocked down, and that, according 
to the course of dealing a,nd usage ot and amongst 
merchants and others engaged in the said speculation 
and tralhc, in Bombay, me words “h'lrst public (io- 
vernment sale,” “First sale,” “First sale to be made 
by Government,” “First auction,” or any other words, 
phrase, or expressions whatever, signifying or refer¬ 
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ring to either of the public sales hereafter to be held, 
did, during and at the times aforesaid, when written, 


or used and employed, in any and every contract, en¬ 
gagement, or promise, in or connected with the said 
speculation and traffic, signify, refer to, and denote a 
sale or sales to be held under, upon, and subject to 
the accustomed terms and conditions, and not other¬ 
wise: and that the several contracts and promises of 
the Defendants, in the above counts mentioned and 
set out, were I'espectively made at Bombay aforesaid, 
and subject, according to the usage and course of 
dealing, and with reference thereto, and that the lirst 
public Government sale in the contracts and promises, 
and in the above several counts respectively men¬ 
tioned, was, and signihed, and, at the respective times 
of the making of the contracts and promises, and all 
along was, by the Plaintiffs and by the Defendants, 
intended to signify, such usual public auction sale of 
the East India Company, under and subject to the 
accustomed terms and conditions as should then next 
take place ; and the Defendants averred that no public 
Government sale under or subject to the terms or 
conditions, or according to the usage and course of 
dealing, or according to the intent and meaning of 
the contracts and promises respectively, and of the 
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parlies thereto, as in this plea above described, had, 
since the making of the contracts and promises, or 
either of them, and before the commencement of the 
suit, taken place ; but that on the day in that behalf 
in the several counts described, a certain public Go¬ 
vernment sale of opium at Calcutta, being the next 
public Government sale of opium after the making of 
the several contracts and promises, did in fact take 
place, the terms and conditions of which sale last 
aforesaid, were and are materially different from the 
accustomed terms and conditions. 


The Plaintiffs joined issue on the first plea, and 
traversed each special plea by the general replication, 
de injuria. 


The cause was tried before the Chief Justice, Sir 
Erskine Perry, and Sir William Yardley, Puisne Judge, 
in March, 1849. From the evidence, taken under a 
commission at Calcutta, and given riva race at the 
trial, it appeared, as laid in the plaint, that on the 
20th of October, 1848, the Appellants and Kespon- 
dents mutually entered into verbal contracts, by way 
of wager, to the effect, that the liespondents would 
pay to the Appellants such a sum of money as should 
be equal to five times the amount of the difference be¬ 
tween the average price of one chest of Patna opium, 
of the opium to be sold at the first public Govern¬ 
ment sale of opium at Calcutta, to be calculated ac- 
coi'ding to the actual price which the whole amount 
of Patna opium which should be sold at such sale 
Shoukl realize, and the sum of Rs. 1,386, if such 
average ^ should be less than Rs. 1,386, and that the 
Appellants^would pay the Respondents a similar sum 
if such average should exceed the sum of Rs. 1,386. 
That on the 20th of August, 1846, the Government 
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issued n iiotilication or advortisemeut, tliat the next 
Government sale would take place on the 30th of 
Norcinber, 184G, and that 2,405 chests of opium would 
be put up for sale at Calcutta: under these conditions 
(among others) of sale ; that the opium would be 
olferod at the upset price of 400 Rs. per chest; that 
if 2,405 chests should not be sold, it should be com¬ 
petent to the Board of Customs, Salt and Opium, to 
dispose of the lots which remained on hand at future 
sales ; that eight other sales would take place in the 
seven ensuing months; that under the sixth article of 
the convention between Great Britain and France, of 
the 7th of March, 1815 (a), the agents in India of 
His IMajesty the Iviug of the French, or persons duly 
appointed by them, were cutitled to demand that out 
of the quantities of the Behar and Benares opium de¬ 
clared as above for sale at the nine sales, there should 

(a) The 6th Article of the Convention between Great Britain and 
France, dated the 17th of March, 1815, above referred to, is as 
follows:— 

“Article 6th.—With re^^ard to the trade in 'opium, it is agreed be¬ 
tween the high contracting parties, that at each of the periodical 
sales of that article, there .shall be reserved for the French Govem- 
ment, and delivery upon requisition duly made by the agents of His 
Most Christian Majesty, or ])y the persons duly appointed by them, 
the number of chests so applied for, provided that such supply shall 
not exceed three hundred chests in each year, and the price for the 
same shall be determined by the average rate at which opium shall 
have been sold at every .such periodical sale, it being undei'stood that 
if the quantity of opium r.pplied for at any one time shall not be 
taken on account of the French Government by the agents of His 
Most Christian Majesty, within the usual period of delivery, the 
quantity so applied for shall neverthele.ss be considered as so much 
in reduction of the three hundred chests hereinbefore mentioned. 
The requisitions for opium as aforesaid, are to be addressed to the 
Governor-General at Calcutta, within thirty days after notice of the 
intended sales shall be published in the Government Gazette.” 
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be delivered to them, at the average of the particular 
sale or sales to which opium so applied for might 
belong, a quantity not exceeding in the aggregate 300 
chests. It further appear-ed, that the Government of 
India possessed the monopoly of cultivating and the 
sale of opium in India. That the sales were con¬ 
ducted in the same manner as sales in general by 
public auction, with unrestricted public competition, 
and that such sales afforded the public in India oppor¬ 
tunities of purchasing opium, the Government of 
India having bound themselves, by the published con¬ 
ditions, to sell to the liighest bidder above the upset • 
price of Hs. 400 per chest. That it was very usual 
in India for parties to make wagering contracts upon 
the average price of opium at these public sales. 
That the native merchants’ houses entered extensively 
into such transactions, and had done so for the last 
thirty years ; that parties who speculated for the rise 
usually attended at the sales, and bought the opium 
themselves ; that it was always known beforehand 
who were the great speculators ; and that it was well 
known in India that the Respondents intended and 
had threatened to buy up all the opium. It was also 
in evidence, that the Respondents and their brokers, 
having entered into a number of similar contracts with 
other parties to a very large amount, to effect a rise 
in the price of opium, procured certain persons to bid 
at the first sale, which took place on the 30th of No- 
vetnher, and that the biddings were forced up till the 
price bid for the first lot was Rs. 130,000, a price so 
extravagant, that the Government Officer stopped the 
sale, without having knocked down a single lot. That 
the opium was again put up for sale on the 4th of 
December, 1848, with an additional condition, that it 
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should be lawful for the (iovernmeut Officer to with¬ 
draw any lot, and put it up again at an upset price, 
diminishing the same until a bona fide bid was ob¬ 
tained. That about this time the Kespondents^ agents 
purchased from the French Consul at Calcutta, repre¬ 
senting the hTench Government, the right to demand 
300 chests of opium, paying him Es. 30,000 for it, 
in order to reduce the number of chests to be offered 
for sale. That the sale took place on the 7th of De¬ 
cember, 1846, when the Eespondeuts and their agents, 
and many other persons, attended, and 1,315 chests 
of opium were purchased by the Kespondents, through 
their agents, at an average price of Es. 1,703 per 
chest. 

The Court took time to consider their verdict and 
judgment ; and on the 4th of April, 1849, pronounced 
their judgment. The Chief Justice was of opinion, 
that the verdict should be entered for the Plaintiffs 
upon each of the issues ; that the Plaintiffs were not 
bound by any rule of law to disclose to the Defendants 
that they intended to make larger purchases then than 
they did on former occasions ; that it was their in¬ 
terest to raise the price as high as they could, on this 
as on all former occasions, and it was the Defendants' 
own fault for not perceiving that circumstances in the 
present case enabled the Plaintiffs to do so with effect, 
and that, therefore, judgment should be entered for 
the Plaintiffs for the difference on the several con¬ 
tracts declared upon in the plaint. 

Sir Willia7n Yardley differed from the Chief Justice, 
and expressed his opinion, that the Plaintiffs, having, 
at the time of the making of these bargains, cherished 
the design of forcing up the prices by the expenditure 
of a very large sum of money, in the purchase of the 
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opium, at a price very much higher than it would 
have otherwise fetched, in order that they might win 
a much larger sum of money on the wagers they had 
made, and having in pursuance of such design, by 
themselves and agents, attended the sale, and by ad¬ 
vancing on their own biddings, actually forced up the 
price to a fictitious and delusive height, and thus 
greatly enhanced the average price ; the second and 
third pleas on this record had been proved, and that, 
consequently, there ought to be a verdict for the De¬ 
fendants, upon the issues raised by those pleas. As 
the Chief Justice had the casting vote, the verdict was 
entered generally for the Plaintiffs, for the whole 
amount claimed, with interest and costs. 

iiom this verdict; and judgment the present appeal 

was brought, and the Appellants contended that the 

same was erroneous, and ought to be reversed, for the 
following reasons:— 

1st. Because the verdict and judgment ought to 
have been given in favour of the Appellants. 

2nd. Because Uie contracts alleged were not proved, 
an because evidence was improperly received and 
admitted in support of the same, and that the Ee- 
spondents ought to have been nonsuited at the trial. 

8rd. Because, although the Court would not, upon 
appeal, as iu a somewhat similar case, upon demurrer 
(liamloU Thackoor.seydass v. So.ojumnuU Dhondmull, 

6 Moore’s P. C. Cases, 300), presume that the Ee- 
spondeiits intended to act, or would act, illegally or 
i^mpropei’ly, yet the Respondents in this case are now 
proved to have done so, and, upon facts given in evi¬ 
dence, were not entitled to recover. 

4tli. Because the whole of the transactions were, 
upon the facts proved at the trial, illegal and void, 
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and ■B'ero contrary to public policy, as prejudicially < 850 . 
affecting the interests of the public and the State, and 

the public market and price of an article of State pettammr- 
monopoh’. 

5th. Because the transactions were illegal and void n "'• 

K AM LOLL 

by Hindoo law ; wore contrary to the policy of that 
law ; and the Respondents having* been guilty of arti- ai.cioi.ers. 
fice and collusive practice, deceit and fraud, were not, 
according to Plindoo law, entitled to recover. 

6 th. Because the Respondents had secured the 
power and control over the result of’ the wagers in 
their own hands, and intended to use, and in fact did 
use, such power in their own favour, and in fraud of 
the Appellants. 


7th. Because the Respondents Avere guilty of a con¬ 
spiracy, and also of fraudulent and illegal conceal¬ 
ment, practices and contrivances to defraud the Ap¬ 
pellants, in inducing them to enter into tlie alleged 
contracts. 

• % 

8 th. Because the alleged contracts refer only to one 
particular time and occasion, viz. the Government 

auction, advertised for the 30th of November, 1846 ; 

♦ • 

that they related only to an average to be ascertained 

4 4 

at that date, and on that occasion ; and it was from 
that date only that the time for paA^ment Avas to be 

* • ' 'I ^ . 

calctilated ; and that as no opium Avas sold, nor any 
average ascertained on that occasion, the contracts 
became inoperath^e, and the Respondents AA'ere not 
entitled to recoA^er the damages aAS'arded to them. 


9th. Because the action on the 7th of December 
was not the sale to Avhich the alleged contracts Avere 

» e 

intended to apply ; that it was not a continuation or 

4 I 

adjournment of the auction of the 30th of November ; 

f 

that it Avas an entirely ugav sale, at a different time 
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and on different terms ; and its nature and character 
entirely changed from that contemplated by the Ap¬ 
pellants, and to which the alleged contracts were in¬ 
tended to apply. 

10th. Because the Respondents were guilty of con¬ 
spiracy and fraud, and illegal and improper conduct 
at and prior to the last-mentioned sale, whereby the 
price of opium was improperly enhanced in fraud of 
the Appellants, as well as to the injury and prejudice 
of the public. 

11th. Because the Respondents, in fraud of the 
Government and public, as well as in fraud of the 


Appellants, did unlawfully conspire, and, by artifice 
and collusion, contrive to keep out of the Government 
sale, and prevent the Government from then selling, 
a large quantity of the opium advertised and intended 
to be there sold, and to the sale of which the alleged 
contracts of the Appellants had reference. 

12th. Because the conduct of the Respondents, in 
respect to the sale of the 7th of Decefnher^ prevented 
any legal average from being struck or ascertained. 

13th. Because the Respondents caused delusive 
biddings to be made at such sale, in order to compel 
the public to bid larger sums, and to purchase at 
higher prices than they would otherwise have done, 
and succeeded by such delusive biddings in compelling 
a hona fide purchaser to give such increased amount, 
whereby the average price was enhanced for the Re¬ 
spondents ’ own benefit. 


14th. Because the Respondents prevented a fair 
and hona fide sale taking place, and were guilty of a 
conspiracy in fraudulently enhancing the price to the 
public, and preventing their purchasing at fair prices 
at such sale. 
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15tli. Because, under Act, No. 21 of 1848, passed 
by the Governor-General of India in Council, and 
intituled, “ An Act for avoiding wagers,” the Court 
below ought not to have allowed and entertained the 
suit, or to have heard or tried the same after that Act 
was passed. 

16th. Because, even if the verdict and judgment 
were rightly entered for the Plaintiffs, interest ought 
not to have been awarded to them. 

17th. Because no costs ought to have been awarded 
to them. 

The Respondents relied upon the following reasons 
in support of the judgment appealed from:— 

1st. Because there was legal evidence of the con- 
■ in the plaint, and the verdict was una¬ 

nimously given upon the first issue. 

2nd. Because the said first sale referred to by the 
several contracts mentioned in the plaint took place, 
and there was sucli an average price as that referred 
to by the contracts at the first sale. 

3rd. Because there was no evidence to support the 
fourth plea, and there is no sufficient ground for dis¬ 
turbing the verdict upon the issue raised upon that plea. 

41h. Because the verdict of the Chief Justice upon 
the issues raised upon the second and third pleas is 
correct, and there are no sufiScient grounds for dis¬ 
turbing it. 

Mr. Bethell, Q. C., Mr. Leith, and Mr. Bovill, 
for the Appellants; and 

Sir Fitzroy Kelly, Q. C., Mr. Peacock, Q. C., and 
Mr. Leach, for the Respondents. 

The argument turned upon the questions raised in 
the above reasons of appeal. 
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As to the conduct of the Plaintiffs in bidding and 
employing agents to bid at the sale, to enhance the 
price of the opium, amounting to a fraud and con¬ 
spiracy at Common Law, so as to prevent the Plain¬ 
tiffs recovering upon such contracts, hevi v. Levi (a), 
Bexwell v. Christie (fc). Fuller v. Abraliafus (c). The 
King v. Waddington (r/), The King v. De Berenger (e), 
Rex V. Marsh (/), Thorneit v. Haines (^), Fisher v. 
Waltham (/i), Raynloll Thachoorseydass v. Soojnmnull 
Dhondnndl (i), Sahajram v. Chytnn Doss (j), 4 Steph. 
Com., p. 264 (Edit. 1841), 2 Russell ‘*On Crimes,” 
p. 677, were referred to. 

And that, being a gambling transaction, it was ille¬ 
gal and void by the Hindoo law, Moteelal Heeralal v. 
Jnmnadas (A:), Jetha Bhaee Mooljee v. ITuteshigli Lala 
Hurukchund (/), were relied upon. 

Upon the construction of the Act of the Indian 
Legislature, No. 21 of 1848, jiaving a retrospective 
operation, and being a bar to the suit. Freeman v. 
Moyes (m), and Moon v. Durden (n), were cited. 

Mr. Baron Pabke : 


This case was fully argued before their Lordships 
at the sittings after last Trinity term. 

It is an appeal from the judgment of the Supreme 
Court of Bombay, in an action commenced in January, 
1847, on forty-five wager contracts, entered into in 
October and November, 1846, that the average price 


(a) 6 Car. & Pay. 239. 

(c) 3 Brod. & Bing. 116. 

(e) 3 Man. & Sel. 67. 
ig) 15 Mee. & Wei. 367. 

(i) 6 Moore’s P. C. Cases, 300. 
(fc) 2 Borr. Bom. Rep. 621. 
(m) 1 Ad. & Ell. 338. 


(6) Cowper, 395. 

(d) 1 East. 143. 

(/) 3 You. & Jer. 331. 

(A) 4 Q. B. Rep. 889. 

(j) Not reported. 

(0 2 Borr. Bom. Rep. 415. 
(n) 2 Excb. Rop. 22. 
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which a chest of Patna opium should be sold for and 
realize, at the first Government sale, should exceed a 
certain fixed price. The Plaintiffs in the different 
counts aver what the average price at that sale was, 
and seek to recover the differences between that price 
and the fixed sum per chest, amounting to a very large 
sum of money. 

The Defendants pleadedFirst. The general issue. 
Secondly. That the Plaintiffs caused them to enter 
into and make the several contracts, and that the 
Defendants were, in fact, induced to enter into and 
make the same, through the fraud and covin of the 
Plaintiffs, and of other persons in collusion with them. 
Thirdly. That the average price per chest of the 
Patna opium so sold, at the said public Government 
sale, was an average price obtained by and through 
the fraud and covin of the Plaintiffs and others, in 
concert and collusion with them. And lastly, a plea 
was added, which was in substance, that the term, 
“first Government sale,” &c., denoted such a public 
auction sale, as should be held, subject to certain 
accustomed terms and conditions, and not otherwise, 
as should then next take place, and that no such 
public sale did take place, but that a sale took place 
subject to terms materially different. 

The Plaintiffs traversed such special plea by the 
general replication dc injnria, and the cause came on 
to bo tried, in March, 1849, before the Chief Justice, 
Sir ErsMne Perry and Mr. Justice Tardley, who, after 
time taken to consider, differed in opinion, and pro¬ 
nounced their verdict on the 2nd of April, 1849. 
Both agreed in finding a verdict for the Plaintiffs on 
the first and last issues ; but on the second and third, 
the Chief Justice was in favour of the Plaintiffs ; Mr, 
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Justice Yardleij, of the Defendants ; but, as provided 
for in such a case, the judgment was given according 
to the opinion of the Chief Justice, and the sum re¬ 
covered was given with interest and costs, and against 
that judgment there is an appeal. 

In the argument before us, the objections which, 
we collect from the papers, were taken in the Court 
below, were renewed, and additional objections urged 
to the Plaintiffs’ right to recover, 

I will shortly recapitulate those objections, and it 
will then be found, that the main question to be de¬ 
cided is a mere question of fact. One of those ob¬ 
jections which were taken at the trial was, that the 
contracts Avere not proved to have been made by the 
Defendants authority, and that, if proved, they were 
not properly described, being contracts, as they were 
in form, for the purchase and delivery of opium, not 

wagers or contracts for the payment of differences as 
alleged. 

Their Lordships were of opinion, and expressed 

that opinion in the course of the argument, that there 

was ample evidence of the authority of the Defendants’ 

brokers to make the contracts, and also that the real 

nature of those nominal purchases was, that they were 

contracts to pay differences ; so that the unanimous 

decision of the Court on these points must be deemed 
quite satisfactory. 

Another objection also Avas taken on the trial, 
arising on the fourtli plea. It appeared that the 
course A\^as, that all sales of opium, of which the East 
India Company had the monopoly, took place at 
stated periods, which Avere advertised ; and at the 
time of the contracts the fii'st sale of opium was ad¬ 
vertised for the 30th of November, 1846, subject to 
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certain conditions. This sale turned out to be abor¬ 
tive, as the whole day Avas spent in bidding up the 
opium to an extravagant price, and the Company’s 
agents would not allow the sale to take place. The 
sale intended for the 30th of November was postponed 
till the 7th of December, and fresh conditions were 
prescribed for that sale, wkich took place then ; all 
the opium was sold, and the average price of a chest 
exceeded that which the Plaintiffs and the Defendants 
had fixed upon in their wagers. 

It was contended for the Defendants, that the first 
sale mentioned in their contracts was meant to be a 
first sale, subject to the then usual conditions, and as 
there had been no such sale, the event contemplated 
had never occurred, and, therefore, the wager had not 
been lost. 

If the additional qualification, that the first Govern¬ 
ment sale should be a sale subject to the same con¬ 
ditions as Avere then imposed, could be imported into 
the contract by parol (which Ave need not decide), the 
eAudence, as the Court has already intimated, did not 
prove any usage of trade to that effect. Indeed, there 
is evidence to the contrary. That objection, there¬ 
fore, fails. 

But it was also contended, that the exposure to sale 
on the 30th of November was the first sale meant by 
the contract, and that on that sale there was no dif¬ 
ference betAA^een the price fixed and that actually real¬ 
ized, because no price was obtained, and, therefore, 
the Avager had not been lost ; and though this had 
not been made the subject of a plea, yet, that it was 
an available objection in reduction of damages, and 
that only nominal damages should be recovered, as 
there was in effect no difference to be paid. 
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We, however, think, that according to the true con¬ 
struction ol the contract, the price of the first actual 
sale was the object of the wager, and the intended sale 
on the 30th of November was not a sale, but the sale 
bn the 7th of Decenther was the first sale. This ob¬ 
jection, therefore, also fails. 

Two other objections, one of which could not be, 
and the other was not urged in the Court below, were 
also taken, in Ijoth of whicli their Lordsliips intimated 
their opinion in favour of the Respondents, and they 


see no reason now to alter it. 


4 

The first was, that since the contracts were entered 
into, and since the commencement of the trial in the 
Court at Bowhay, tliese contracts were rendered in¬ 


valid by the Act of the Governor-General in Council, 

on the 10th of Ocfober, 1848, intituled, “An Act for 

avoiding wagers,“ and, therefore, the Plaintiffs could 

hot have judgment, and that this judgment ought to 
be reversed. 


The Act provides, “ That all agreements, whether 
made in speaking, writing, or otherwise, by way of 
gaming or wagering, shall be null and void ; and no 
suit shall be allowed in any Court of Law or Equity 
for recovering any sum of money or valuable thing 
alleged to be won on any wager, or entrusted to any 
person to abide the event of any game, or on which 
any wager is made.” 


Their Lordships are of opinion, that this Legisla¬ 
tive Act is not to bo construed as affecting existing 
contracts ; at all events, not those contracts on which 
actions have already been commenced, for Statutes 
are prima facie deemed to be prospective only “nova 


constitutio fiiluris formam imponere (lehet, non prkte- 
tif'.s (2 Inst. 302), and there are no words iii this 
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Act siiflicieut to sliow (he iiilenliou of tlie Legislature 
to alVect existing rights. Their Lordships agree in 
the judgment of the majority of tlie Court of Lxclie- 
quer, on the construction of the corresponding Act of 
Parliament of the United Kingdom, in Moon v. Dur¬ 
den (2 Exch. Kep. 22). 

In the next place it was contended, that by the 
Hindoo law such contracts were void, and that this 
objection was open to the Appellants, the declaration 
being on the face of it bad. 


Their Lordships have already said that they arc not 
aatisfied from the authorities referred to, that such is 
the law among the Hindoos, and supposing that prima 
facie the contracts are to be taken to be between per¬ 
sons of that nation, a point on which we need say 
nothing, we think we cannot say that the contracts 
were illegal, especially as the point was not made in 
the Court below, which had better means of deciding 
that question than we have. 

It remains, therefore, for us to consider the other 
and the main objections to the right of the Plaintilfs 
to recover, arising on the second and third pleas which 
have been most relied upon in the argument before us. 

For the Appellants (the Defendants below), it was 
contended, that it was a fraud on the Defendants, in 
such wagers as these, to bring about the event by 
which each wager could be won by acts of their own, 
that such fraud was meditated and prepared by the 
Plaintiffs before the contracls were entered into, and, 
therefore, the Defendants meditating no such acts on 
the part of the Plaintiffs, the contract was void on the 
ground of fraud on them ; and the second plea should 
hc^ve been found for the Defendants, or, if not, that, 
£j.U events, the meditated fraud having been carried 
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into elfect, and the prices raised by the acts of the 
Plaiutids and their agents, those prices were fraudu¬ 
lently raised as against the Defendants,''and, therefore, 
the third plea ought to have been found for the De¬ 
fendants. 

This point appears to their Lordships to be purely 
a question of fact, depending on the evidence. 

it may be conceded that there was evidence, not 
that any steps were taken to enhance the price, by 
employing persons to bid at the intended sale, prior 
to the date of the contracts, but to raise a reasonable 
inference that the Plaintid’s at that time meant by 
their own acts to raise the market, and then the ques¬ 
tion would be, whether this intention would enable 
the Defendants to avoid the contracts under the second 
plea. Further, there was ample evidence, no doubt, 
that the Plaintiffs did try to raise the price at the sale, 
by their own acts, and did succeed in so doing j and 
the question is, whether these acts are a fraud on the 
Defendants, within the meaning of the third plea. 
This, the main point in the case, and which applies 
to both pleas, depends entirely on the question of fact, 
what was the understanding of the parties to the con¬ 
tract when it was madet 

Both the learned Judges of the Court below appear 
to have agreed upon this being the question. 

The Chief Justice, in his very learned judgment, 
most correctly states, that if the event, on which both 
parties were speculating, was the market price, as it 
should be governed by the ordinary cases of supply 
and demand, or as it should be governed by the con¬ 
tests of speculators, wholly unconnected with the 
Plaintiffs, then, undoubtedly, the Plaintiffs would have 
taken a fraudulent advantage, and the event brought 
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about by tiieir owu ageucy is uot tbe event which was 
contemplated in the contract of hazard entered into by 
the parties ; and Air. Justice I'ardley agrees in that 
position, and illustrates it by a simple supposed case, 
in which it would be manifestly a fraud in one of the 
contracting parties against the other, himself, by his 
own act, to win the wager ; as where a man bets that 
a horse would fetch a certain price at an auction, he 
could not win the wager by bidding that very sum ; 
and there can be no doubt upon that proposition. 


But the true question is stated most correctly by 
the Chief Justice, to turn on one point, was it under¬ 
stood by the parties at the time the bets were made, 
that it was competent for the Plaintilfs to enter into 
the market as speculators, and endeavour to raise the 
price by their own biddings ^ And this is the ques¬ 
tion of fact on which the two learned Judges differed. 


Mji*. Justice Yardley thinking, t^at the evidence did 
not prove any such understanding ; indeed, going so 
far as to intimate an opinion, that nothing short of 


the expression of that understanding in the contract 
itself would be sufficient. The Chief Justice being 
of opinion, that the understanding was most clearly 
proved, that the Defendants knew well when they 
made the wagers, that the Plaintiffs would use all 
their efforts and all the power which their command 
of capital gave them, to run up the prices at the sale, 


and that the Defendants contracted with them on 
those terms, and that the wagers were in fact nothing 
more than one speculator backing his own opinion 
against that of another, on an event to be operated 
upon by the wealth, faculties and judgment of both 
parties ; that according to their mutual understand¬ 
ing, each, therefore, had a right to use the means in 

K 


iS^o. 


Doolub- 

L)/iSS 

Pettam ber- 

DASS 

and others 
V. 

Kamloll 

ThaCKOOK- 
seydass 
and olhers. 



130 

iS^o. 

DOOLUB- 

UASS 

I'ETTAMllER 

DASS 

and others 

V. 

Ky\M LOLL 

Thackoo 

SEYDASS 
and olher>. 


CA^ES IN THE PRIVY COUNCIL 

his poAvor, one to elevate the market price by bidding 
and inducing others to bid ; the other to depress it, 
by persuading persons not to bid, always supposing 
that such means were otherwise legal. 

Upon a full consideration of the evid.ence, their 
Lordships arc of opinion, that the view taken of it by 
the Chief Justice is the correct one, and we think his 
decision as to the matter of fact fully warranted and 
called for by the evidence in the case. 

The Plaintiffs had entered into a great speculation, 
the success of which was very doubtful, and depended 
on the amount of capital they could produce, when 
the opium was to be paid for, and the number of 
wagering contracts they could make upon the price of 
it in the meantime, and also upon the greater activity 
of themselves and their agents in bidding to raise the 
price, than that of the Defendants or their agents in 
endeavouring to lower it. This, we think, is clearly 
proved. 

It is true that some witnesses use the expression, 
that it was the practice for the speculators for a rise, 
to attend themselves and bid at a sale ; and an argu¬ 
ment is used that the evidence shows only an under¬ 
standing that the contracting party should himself 
bid ; but the witnesses do not state negatively that 
another, or others, might not attend on his behalf ; 
and one of the Aptnesses, Dadehhoy Rustomjee, gives 
evidence that speculators for such a rise influence the 
market, and that a large purchaser always bought 
through several hands. 

So far as relates to the understanding betAveen the 
parties as to Avhat it is competent for either to do, we 
think, that the evidence does not shoAV that the par¬ 
ties Avere to be confined to their oaati personal efforts, 
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by bidding- tJiomselves, or inducing others not to bid, kSso. 
but that they are at liberty to employ agents, and not uo^b- 
one agent only, lor these purposes, without breaking p^ttamIer- 


% 

the contract between them. Whether the emuloviim- 

^ J ^ and others 

ot more agents than one will render the act ol* bidding 

•11 1 i • 1 . . ° Namloll 

illegal, as to third persons, is another point, which 'I'hackoor- 

will afterwards be considered. Hetween the parties, arTo^herl 

we think it was clearly no violation of their mutual 

understanding so to do. 

Their Lordships think, therefore, that the elforts 
made to raise the market by the Plaintiffs, by bidding 
by themselves and agents, were no fraud on the De¬ 
fendants, as such course was, according to the uiider- 
stauding of both parties, to be pursued, and conse¬ 
quently, that the intention to use those eftorls was not 
a fraud which rendered the contract voidable by the 
Defendants. 


But it was furtlier argued, that even admitting that 
there was no Iraud on the Defendants by pursuing 
that course, the acts done by the Plaintiffs and their 
agents were a fraud on third persons, and, therefore, 
illegal, and that the contract might be avoided by 
reason of that intended fraud ; or, at all events, that 
the Plaintilfs could not recover damages which they 
were only entitled to do by reason of that fraud on 
third persons. It would seem from the report of the 
judgment in the Court below, that this view of the 
case was not pressed on the learned Judges. Both 
consider only whether this conduct would be a fraud 
on the contracting parties, and the Chief Justice states 
that the acts were admitted to be “ not otherwise 
illegal.*' 

But, on the hearing of this appeal, this further ob¬ 
jection is brought forward, and we are bound to dis- 
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pose of it. The objection is, that the means used by 
bidding merely to enhance the price, was a fraud on 
those wlio were intending to purchase bona fide, and 
especially when others conspired with the Plaintiffs to 
bid for the same purpose ; and, further, that the act 
of giving to the French Consul the sum of Rs. 30,000, 
to induce him to exercise the option given by Treaty 
to the King of the French, to buy 300 chests, was 
also a fraud on the East India Company, and the 
average price having been raised by these acts con¬ 
jointly, the Plaintiffs could not recover if either was 
illegal. 

It was argued on behalf of the Respondents, that 
this species of fraud and consequent illegality did not 
fall within the meaning of the third plea ; and so their 
Lordships are disposed to think ; but, being umvilling 
to dispose of so great a case upon a point of pleading, 
they pi’oceed to consider whether the Defendants are 
entitled to succeed on the merits. 


With respect to the bidding by one of the Plaintiffs 
himself, said to be done merely to enhance the price, 
their Lordships think it was no fraud on any one. 
There is no law which prevents any person buying 
any quantity of a commodity at any price that he 
likes, whether to use himself, or to sell again in gross 
or by retail, or to give away, or to prevent another 


having it, provided always, that he does not commit 
the Common Law offence of forestalling and regrating, 
which this is not, or ingrossing, which the authorities 
show can be committed only with respect to the ne¬ 
cessaries of life ; provided, also, that he makes no 
false representation in order to effect the purchase. 

In all these cases, the buying of any commodity 
when the purchaser does not want it, necessarily raises 
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llie price, and ao eauaes a damage to all others who 
do and who buy lor the purpose ol usiug it; but the doolub-■ 

’ . , ^ X* 1 1V UASS 

purchase is not ou that account a traud on them. ptiTAMutK 
The market is open to all who buy, whatever their 
object may be: whether the Plaintitfs meant to buy 
to sell again at a prolil, or to make their profits by thackook- 
the collateral contracts that they had entered into and others, 
with others, appears to their Loi’dships to make no 


difference. 

But it is said, that the fact of employing several 
agents who were all cognizant of the purpose as well 
‘ as the Flaintilis, constituted an illegal conspiracy, an 
indictable offence; and the Blaintiffs cannot, there¬ 
fore, recover a difference of price created by that 
illegal conspiracy. But so far as the doctrine of con¬ 
spiracy has been extended, we do not lind that there 
is any satisfactory authority that this would be an in¬ 
dictable offence where there was no crimtn falsi com¬ 
mitted, when the commodity is not a necessary of life, 
to which only, as has been said, the offence of in¬ 
grossing or regrating apphes; a charge of a descrip¬ 
tion which not only ought not to be extended, and 
which itself would not meet with much countenance 
in these times, when the true principles of trade and 
commerce are better and more generally understood. 


The dictum of Baron Gurney in the case of Levi v. 
Levi (6 Carr. & Pay. 239) was much relied upon, to 
show that an agreement of several not to bid at an 
auction was an indictable offence; but this was a mere 
dictum in a Nisi Prius case, and cannot, we think, be 


relied upon. 

It is argued, however, that this proceeding by bid¬ 
ding by the Plaintiffs themselves, or in conjunction 
with others, is analogous to puffing,” and is illegal 
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Oil Ihe same principle. But the distinction is in our 
DooLUB- judgment plain. A puftei* is not a real bidder. By 
PETTAMBEk- aiTangemeut between him and the vendor his bid is to 
and'otLs go for iiothiiig; but as to the competing bidders, it 
kamloll appears to be what it is not, a real bidding, and the 
thackoor vendor, by authorizing it, is guilty of a fraud on them, 

SEYDASS ’ * . 

and others, and cauuot profit by it. 

Here the Plaintiffs and their agents are all real bid¬ 
ders. He whose bid is the highest is bound to pay 
the price, and no false colours have been held out to 
other intended buyers. 

Another point insisted upon before us was, that the 
purchase of the option reserved to the French Govern¬ 
ment was illegal,. 

By the sixth Article of the Convention between 
Great Britain and France^ there is reserved to the 
French Government, or those employed by them, the 
right to request a reserv^e of not exceeding 300 chests 
a year, and if the quantity required is not taken and 
paid for in the agreed period, the quantity required is 
to go in reduction of the 300 chests. 

The Plaintilfs purchased from the French Consul 
this option, for Rs. 30,000, meaning not to exercise 
the right of purchase, but to cause the quantity to be 
retained, and so diminish the quantity of opium to be 
sold -at the sale. The requisition was accordingly 
made, and the quantity offered for sale at that sale, 
di mini shed by 300 chests. 

It was argued that this was a fraud against the East 
India Company, the vendors, who were thereby pre¬ 
vented from selling the 300 chests at that sale, which 
they would have done if the French Government had 
been left to itself. But their Lordships do not think 
that this is a fraud on the'Company. By the Treaty, 
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the French Government has an unlimited power of 
exercising- the option, and may do so for any reason 
they may tliink fit, and the East India Company have 
no right which is infringed upon by the exercise of the 
option for a collateral pecuniary advantage. It was 
indeed insinuated that this sum was given as a bribe 
to the French Consul, and was, therefore, a fraud on 
his Government ; but it is not proved that the money 
was given as a bribe, but it must be intended that it 
was given for the use of the French Government. 

Their Lordships, therefore, think that none of these 
objections are sustained, and that the Plaintiffs^ con¬ 
duct does not appear to have been illegal. However 
much they disapprove of these wagering transactions 
(which happily are now put an end to), however dis¬ 
reputable and unbecoming in men of a nice sense of 
honour, or of high mercantile character, were the 
\fneans adopted by the Plaintiffs to vun their wager 
may be, still we cannot pronounce them to be frau¬ 
dulent in contemplation of law, which only seeks to 
lay down broad rules for the government of human 
conduct applicable to all classes of persons, and does 
not exonerate parties from their contracts (which it is 
its primary duty to enforce) on the ground of fraud, 
except where they are distinctly shown to be in viola¬ 
tion of the ordinary rules of morality. Our attention 
was called to the decision of the learned Judges of the 
Supreme Court of Calcvffa in a similar case (a). The 
Judges of that Court on the trial considered the con¬ 
duct of the Plaintiffs as not fraudulent, and gave their 
verdict for the Plaintiffs at Nisi Prius. That opinion 
they subsequently changed. What the particular facts 

(a) Sahajram i’. Chylun Doss, dofided I)y the Supremo Court at 
Calcutta, on the 28tli of‘.January, 1850 
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in evidence were, to show that it was the understand¬ 
ing of the contracting parties as to using all means to 
raise or depress the price, does not appear, and, there¬ 
fore, we are not in a condition to say what the verdict 
ought to have been ; but the opinion delivered by 
these learned Judges on the supposition that there was 
such an understanding, that the bidding was a fraud 
on third parties, we cannot think to be well founded. 

"We are of opinion, therefore, that the Plaintiffs 
were entitled to recover in this action. 

Two subordinate points remain for consideration. 

First, as to interest, we think the Court below were 
warranted in giving it, for it appears that interest was 
accustomed to be paid on such pecuniary transactions. 

Lastly, as to costs, we concur in the opinion of the. 

Chief Justice, that the general rule should be that 

thcA follow the event of the verdict, and in this case, 

as the verdict for the Plaintiffs was, in the judgment 

of their Lordships, right, they ought to have their 
costs. 

e sliall, therefore, recommend to Her Majesty 

that the judgment should be affirmed, and the appeal 
dismissed, with costs. 
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Thomas Charles Loughnan and 

otliers, . 


I Appellants, 


AND 


Haji Joosttb Bhulladina and an¬ 
other 


1 

I 


Respondents,* 




On appeal from the Supreme Court at Bombay. 

The “ Hydroos.” 


Supreme Court Ch(vrier {Bomlay), 1S23—Admiralty Jurisdiction-^Applica- 
bility of English rules of practice—Salvage action—Dismissal—Appeal 
to Privy Council—Peremption of—Leave to appeal to Privy Council- 
Grant of—Bcspondcnt not objecting—If cati object to the maintena- 
bility of appeal before the Privy Council. 

The Bombay Charter {December, 1823,) establishes the Admiralty 
Jurisdiction of the Supreme Court, “as the same is used and ex¬ 
ercised in that part of Great Britain called England, together with all and 
singular their incidents, emergents and dependencies annexed and con- 
nexed causes whatsoever ; and to proceed summarily therein, with all pos¬ 
sible despatch, according to the course of our Admiralty in that part of 
Great Britain called England.’' Held, upon a construction of such Charter, 
tliat tlic rules and practice of the High Court of Admiralty in England. 

])rcvail and govern the proceedings in the Supreme Court at Bombay, in 
maritime causes. 

In a salvage cause, the Supreme Court, by its sentence pronounced in 
March, 1849, dismissed the claim of the salvors. In the month of April 
following, the Promovents moved for a rule nisi to show cause why the 
Defendants should not pay their costs. This rule the Court refused. In 
August, in the same year, the Promovents applied for and the Supreme 
Court granted leave to appeal to England from the principal sentence of 
March, 1849. No objection was taken to the competency of the appeal 
in Bombay by the Respondents, nor was any protest against the right of 
appeal entered in England, but the Respondents at the hearing objected to 
the reception of the same, contending, that the appeal was perempted by 
the proceedings had in the month of April. 

Held, that such objection was fatal, that the application for costs after 
the decision in the cause, had the effect of absolutely perempthig the appeal, 
so as to entirely take away from the Supreme Court the power of granting 
leave to appeal, as nothing could, after the proceedings in April, be done 
to restore the appeal from the principal sentence. 

Costs of appeal, under the circumstances, refused. 

This was a question respecting the Appellants' right ,8ih Feb., 
to appeal from a sentence of the Supreme Court at 

•Present: Lord Langdale, the Right Hon. Dr. Lushington, the 
Right Hon, T. Pemberton Leigh, anil the Right Hon. Sir Edward 

Ryan, 
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Bombay, in its Admiralty jurisdiction, in a cause of 
loughnan salvage: whether the appeal was not perempted by the 

V* 

HajiJoosub act of the Appellants. 


BHULLA- 

DiNA. This objection was taken at the hearing of the ap- 
The peal, and arose under the follo^ving circumstances:— 
Hydroos. cause was promoted in the Supreme Court at 

Bombay, by the Appellants, for salvage services ren¬ 
dered by them to the ship Hydroos'' and her cargo, 
the property of the Respondents. The cause came on 
for hearing on the 14th of March, 1849, when the 
Court dismissed the Act on petition for salvage. On 
the 5th of April following, a motion was made by 
Counsel for the Promovents for a rule nisi, calling 


upon the Defendants to show cause Avhy they should 
not pay the Promovents their costs in the cause. 
This motion was heard and refused by the Court. On 
the 6th of August following, the Appellants presented 
a petition for leave to appeal to Her Majesty in Council 
from the principal sentence, dated the 14th of March, 
1849, which the Court granted. The Respondents 
put in an absolute appearance, and no objection "was 
taken at Bombay to the competency of the appeal. 

The Respondents, in their printed case, raised for 
the first time an objection to the competency of the 
appeal, contending, that the right of the Appellants 
to appeal from the decision of the Supreme Court, 
dismissing their claim for salvage, had been abso¬ 
lutely and altogether perempted, when they filed their 
petition for leave to appeal, which was the first step 
on their parts, indicative of their intention to appeal ; 
and the Respondents prayed, that the order of the 
Supreme Court, allowing the appeal, be reversed, 
and the appeal dismissed with costs, by reason, that 
such leave to appeal could not legally be given, and. 
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therefore, ought not to have been given by the Su¬ 
preme Court at Bomhayy at the time and under the 
circumstances, at and under whicli it was given ; and 
that such appeal was a nullity in law. 

Tlie appeal being opened upon the merits, 

Dr. Addams and Mr. Aspland, for the Respon¬ 
dents, were heard in support of this objection. 

Upon the question of peremption of the appeal, 
they cited The ship Clifton (a), The Queen v. Joze 
Alves Dias (ft), Lloyd v. Poole (c), Greg v. Greg {d), 
Voet., vol. ii. lib. xlix. tit. “Z>e appellationihns et rela- 
tionibns/' sec. 1., and insisted, that the objection to 
the appeal was in time, even if made at the hearing, 
Rochfort V. Batter shy (e). 

The Queen’s Advocate (Sir John Dodson)^ Mr. 
Lloyd, Q. C., and Mr. Forsyth, for the Appel¬ 
lants, 

Relied upon the acquiescence of the Appellants in 
the appeal granted by the Supreme Court, under the 
powers vested in that Court by the Bombay Charter (/); 
they also referred to the Statute, 3rd & 4th Will. IV., 
c. 41, s. 20, and urged the inconvenience of the course 
pursued by the Respondents in objecting to the appeal 
at the hearing, and not under protest. 

% 

The Right Hon. Dr. Lushington: 

The present question arises upon an objection taken 
on behalf of the owners of the property, against which 

(rt) .3 Knapp’s P. C. Cases, 375. (h) G Moore’s P. C. Cases, 102, 

(c) 3 Hagi?. Eec. Rep. 477. (^?) 2 Add. 276. 

(e) 2 H, h. Cases, 388. 

(/) 23rd Dee., 1823. See post, p. 141, for extrnets of this Charter. 


1851. 
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'S5>- the yalvors claim, on the ground, that the asserted 
i.ouGHNAN salvors ought not to be permitted, under the circum- 
hajijoosub stances of the case, to proceed with their appeal 

against the sentence of the Admiralty Court at Bom- 
hay, by which sentence it was pronounced, that they 
Hydroos. ^vere not entitled to salvage. 

The facts of the case are shortly these: the prin¬ 
cipal sentence was pronounced on the 14tli of March, 
1849, and on the 5th of April, as appears from the 
papers, the following proceeding took place:—“Mr. 


Advocate-General being of Counsel for Promovents, 
moved for a rule to show cause why the Respondents 
should not pay to tlie Promovents their costs of the 


proceedings in the above matter ; whereupon, and on 
healing Mr. Howard, also of Counsel for the Promo¬ 
vents, who followed on the same side, it was ordered, 
that the said motion be refused, and that each party 
do pay their own costs of the hearing in the above 
matter, and of all other proceedings therein.” 

Now, there cannot lie any doubt, that if proceed¬ 
ings, such as are here mentioned, had taken place in 
the High Court of Admiralty, in England, or in any 
Vice-Admiralty Court, or Admiralty Court governed 
by the same rules and regulations, any right of appeal, 
which existed in the claimants on the 14th of March, 
1849, would have been entirely perempted and put an 
end to by those proceedings on the 5th of April. This 
IS a rule which has always been adhered to wth great 
strictness, and one of the cases which have been cited, 
the case of “The ship Clifton,” proves with what seve¬ 
rity the Court has been in the habit of applying tlii- 
rule. We apprehend that the effect of perempting 
the appeal is entirely to take away the right of the 
Appellants to appeal at all, and that nothing that is 
hereafter done can restore the Appellants to the con- 
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dition ill which they were before the time when the '^S'- 
act of peremption took place. i.ouohnan 

This being so, according to the general course ofiiAfijoosuB 
proceedings in the High Court of Admiralty, and in 
all other Courts following the same rules of practice, ^ 
the question which their Lordships have now to de- 
termine is, whether the same rules and the same mode 
of practice prevail in the Admiralty Court at Bombay^ 
or whether any and wliat alteration has been made in 
consequence of the Charter which has created that 
Court. 

There are two parts of the Charter to which it will 
be necessary to advert ; first, that part of the Charter 
which confers upon the Court at Bombay the power 
of deciding Admiralty causes ; and, secondly, that 
part of the Charter which provides for appeals gene¬ 
rally. 

Now, that part of the Charter which establishes 
the Admiralty jurisdiction of the Court is in these 
words:—‘‘We do hereby grant, ordain, establish, and 
appoint, that the Supreme Court of Judicature at 
Bombay shall be a Court of Admiralty,*’ for certain 
territories and districts therein mentioned ; and then 
it grants to that Court “full power and authority to 
take cognizance of, hear, examine, try and determine 
all causes, civil and maritime, and all pleas of con¬ 
tracts, debts, exchanges, policies of assurance,” and 
so on, “which, in any manner whatsoever, relate to 
freight, or money due for ships hired and let out. trans¬ 
port money, maritime usury, bottomry or respondentia, 
or to extortions, trespasses, injuries, complaints, de¬ 
mands, and matters, civil and maritime, whatsoever, 
between merchants, owners, and proprietors of ships 
and vessels, employed or used within the jurisdiction 
aforesaid.” And then it states, that they shall take 
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cognizance thereof, “ as the same is used and exer¬ 
cised in that part of Great Britain called England, 
together with all and singular their incidents, emer- 
gents, and dependencies, annexed and connexed causes 
whatsoever ; and to proceed summarily therein, with 
all possible despatch, according to the course of our 

Admiralty of that part of Great Britain called Eng¬ 
land.” 


It appears, therefore, that by the authority of this 
Charter, founded upon the Act of Parliament (a), the 
Court of Bombay became a Court of Admiralty for the 
purposes therein stated, and that the mode of pro¬ 
ceeding is strictly enjoined to be, according to the 
course in use in the High Court of Admiralty in 
England. Unless, therefore, there is something in 
tins Charter to the contrary, it would necessarily fol¬ 
low, that in what relates to the peremption of an 
appeal, the same cause which would operate to perempt 

an appeal here will perempt an appeal in the Court 
ot Admiralty at Bombay. 

This being so, the next step is to advert to that 
pai o t e Charter which gives power to appeal to 

e Queen in Council, and then to see whether, on 
the fair construction of that Charter, it can be con- 
stiued as changing or altering the effect of that part 
0 ‘t, to which I have already adverted. It is in 
these wordsAnd we do hereby direct, establish, 
an ordain, that if any person or persons shall find 
him her, or themselves aggrieved, by any judgment 
01 determination of the Supreme Court of Judicature 
at Bombay, in any case whatsoever, it shall and mav 
be lawful for him, her, or them, to appeal to us, our 
heirs or successors, in our or their Privj' Council, in 

(n) 4 Geo. IV., c. 71, sec. 7, 
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such manner anti under such restrictions and qualifi¬ 
cations as are hereinafter mentioned, that is to say, 
in all judgments or determination made by tlie Su¬ 
preme Court of Judicature at Bombay, in any civil 
cause, the party or parties against whom, or to whose 
immediate prejudice tlie said judgment or determina¬ 
tion shall be or tend, may by lus or their humble 


petition, to be preferred for Unit purpose to the said 
Court, pray leave to appeal to ais, our heirs or succes¬ 
sors, in our or tlieir Privy Council, stating in such 
petition the cause or causes of appeal ; and in case 
such leave to appeal shall be prayed, by the party or 
parties wlio is or are directed to pay any sum of 
money, or to perform any duty, the said Court shall 
and is hereby empowered to award, that such deter¬ 
mination or judgment shall be carried into execution, 
or that sufiScieut security shall be given and then 
it directs that security shall be given for the costs, 
and for performance of judgment. 

It does not appear that in this, or any subsequent 
diause, there is any immediate reference to the Court 
of Admiralty, or to that part of the Charter which 
-established the Court of Admiralty at Bombay ; and, 
consequently, that part of the Charter which esta¬ 
blishes the Court of Admiralty at Bombay, and directs 
the proceedings to be according to the rule of the 
High Court of Admiralty here, must prevail, unless 
we can find in any part of this Charter something 
that shall counteract that clause, and direct another 


mode of" proceeding. 

Now it appears to us that it is quite impossible, 
with reference to those general words, to draw any 
other inference. It is not necessary to consider, 
whether the clause as to appeals may in any way affect 
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liie time within which the appeal shall be granted ; 
because the proper question to be considered and 
determined now, is not a question as to the ordinary 
right to appeal, or the time and manner in which the 
appeal shall be asserted, or within what period it shall 
be asserted ; it is simply this question, whether cer¬ 
tain acts done in the Court of Admiralty of Bombay, 
are or are not a peremption of the right of appeal. 
We are of opinion, therefore, that the rule and prac¬ 
tice of the High Court of Admiralty must necessarily 
prevail in governing the proceedings of the Court of 

Bombay, and that, consequently, this appeal has been 
altogether perempted. 

Another difficulty arose, in this case, to which it 
may be necessary shghtly to advert ; instead of appear¬ 
ing under protest, as is the ordiuai’y course where the 
party who is cited to appear denies the right to ap¬ 
peal, an absolute appearance was given in this case ; 
and the objection is now taken at the bar for the first 
lime, though it is introduced in the case which the 
Respondents have presented. It appears to us, that 
though It is very inconvenient, and this course of pro¬ 
ceeding exposed the parties to considerable additional 
expense, yet that it cannot have the effect of pre¬ 
venting that which had taken place, namely, the per¬ 
emption of the appeal, at a time long antecedent. 

nd It may be well to observe here, with regard to the 
leave to appeal, given by the Court at Bombay, it is 
quite obvious that, acting as the High Court of Admi¬ 
ralty there, if the appeal had been once perempted it 
was beyond the power of the Court to make any 
order allowing the appeal to be prosecuted. 

We think, therefore, that it is clearly shown that 
this appeal was entirely perempted by the transactions 
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of the 5tli of xipril; (hat it is impracticable in any 
legal view of the case to revive (he proceedings, when louuhnan 
they are once perempted, and that it would not be Haji j'^iosue 
within the power of tlie Court of Admiralty to grant 
the appeal under any circumstances of mistake or 
difficulty whatever. AVe think also, that the circum¬ 
stance of the Respondents not appearing under pro¬ 
test, though attended with inconvenience to the par¬ 
ties, cannot by possibility affect their right in this 
case. For these reasons we are under the necessity 
of pronouncing in favour of the objection which has 
been taken, that the Appellants are not at liberty to 
proceed further in this appeal. It must, therefore, 
be dismissed ; but looking at all the circumstances of 
the case, their Lordships are of opinion that no costs 
ought to be given (a). 


(a) In Casement v. Fulton, 3 Moore’s Ind. App. Cases, 395, the 
question whether the rules of the Ecclesiastical Courts in Doctors' 
Commons, relating to per-emption of appeals, applied to an Ecclesi¬ 
astical cause in the Supreme Court at Calcutta, so as to deprive a 
party of the Charter right to appeal within six months from the date 
of the decree was raised, but no decision was given upon that point. 

As to the practice of objecting to the competency of an appeal, 
see Shire v. Shire, 5 Moore’s P. C. Cases, 81. 


L 
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Baboo Kasi Persad Narain 


Appellant, 


AND 


Mussumat Kawalbasi Kooer, 
BOO Gooli Persad Narain, 
Kalu Persad Narain - - 


Ba- 1 


and \ Respondents * 

- -J 


On appeal from the Sudder Dewanny Court at 

Bengal. 

Practice—Privy Council—Appeal to—Finding of fact—Interference—Deed 
of gift—as to gcnuincnc.s.s of—Evidence—Sufficiency — Proba- 
bihticn—Evidence-Entry in Kaci’^ book regarding execution of deed 
—Fatue of 

A claim to real auJ personal estate under a tunilecknamali (deed of gift) 
against a party to whom possession had been given by the Foujdarry Court* 
rejwtod, uikIc'i- the eueunistaiiecs, the deed not beini; suflitieiitly proved ’ 

I’ending the appeal lo En,jkmd, the sole Appellant (Ued, and the Euddet 
Court made an order substituting one of the Kespondents in his stead as 
Appel ant hemb e. 11 is not eoiiipetent to tile other Respondents to object 

H ,"■= the appeal, the proper course being to move 

the Sudder Court to discdiargc such order. ® 

In a case of great delay by the officers of the Sudder Dewanny Adawlut 
at Calcutta, m nut tonvardiiig certain depositions filed in the cause which 
had been onutted m the transcript forwarded to England, thrjSdal Com 
imttoo pcreinirtorily ordered the Sudder Dewanny C^urt forthwDn 
mit the omitted evidence to England. ^ torthwith to trans- 


19 th, 2 l$t 
St 22nd 
Feb., 1851 . 


This appeal arose out of a suit instituted in the 
Proviucial Court of Patna, by Shea Das Narain, since 
deceased, against the Respondent, Mussumat Kawal¬ 
basi Kooer, the party in possession. Baboo Urremurdun 
Narain, also since deceased, and the present Appel¬ 
lant, Baboo Kasi Persad Narain. The object of the 
suit was to obtain possession of the real and personal 
estate of one Bahore Narain, deceased. The parties 
were members of a tribe or family called Chowdhyas, 
and their relationship appears from the following 
statement. Bahore Narain, Bal Narain, and Ootum 
Narain were full brothers. Bahore Narain, the eldest 


•Present: llembei-s of the Judicial Committee,—hold Langdale, 
the Right Hon. Dr. Lushington, the Right Hon. T. Pemberton 
Leigh, and the Right Hon. Sir Edward Ryan. 
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biotlier, had no male issue, but a daughter, Kawal- 
basi Kooer. Hal Narain had two sous, Sheo Das Na- 
raiii aud Kasi Persad Naraiu. Ootum Narain had 
one sou, named L’rrcmardun Narain. It was uot iu 
question iu the suit that the brothers constituted a 
divided Hindoo family, or that the property in dis¬ 
pute was uot tlie sole aud exclusive property of Ba- 
hore Narain, in which his brotliers had no right to 

participate. 

Bahore Narain died in October, 1816, leaving a 
daughter, Kawalbasi Kooer. She lived with him, and 
was iu possession at the time of his decease, when 
' disputes as to her right aud possession of the property 
arose between Bahore Narain’s nephews, Kasi Persad 
and Urremurdun Narain. These disputes led to the 
interference of the local authorities, and on the 6th of 
November, 1815, the magistrate of the ZiUah of Sarnn 
ordered that she should continue in possession of the 
effects and propei’ty left by Bahore Narain, as it ap¬ 
peared that after his death the whole of it came into 
her possession. Sheo Das Narain then came forward 
and presented a petition to the Circuit Court, in which 
he rested his title to the disputed property on a tum- 
leeknamah, or deed of gift, which he alleged had been 
executed in his favour by Bahore Narain, on the 27th 
of December, 1809. The Court refused to interfere, 

and referred him to a Civil Court. 

The plaint was filed in the Provincial Court of 
Patna, on the 21st of February, 1817, by Sheo Das 
Naraim against Mussumat Kawalbasi Kooer, Baboo 
Urremurdun Narain, and Baboo Kasi Persad Narain, 
to recover possession of the khiraj and lakhiraj lands, 
and the personal estate of the late Bahore Narain, 

h 2 


iSs** 


Uaboo Kasi 

l"tkSAU 

^AKA1N 

V. 

Mussumat 

Kawalbasi 

Kuoek. 


148 


CASES IN THE ERIVY COUNCIL 


iS5(. 

Baboo Kasi 
persad 
Narain 

V. 

Mussumat 

Kawalbasi 

KOOER. 


then in the possession of his daughter, the Defendant, 
Mussumat Kawalbasi Kooer, It alleged, that Bahore 
Narain^ the paternal uncle of the Plaintiff, having no 
sons living to succeed him, on the 27th of December, 
1809, executed in the Plaintiff’s favour a iumleeh- 
namah (an instrument in the nature of a deed of 
gift), whereby he constituted him, the Plaintiff, pro¬ 
prietor of the whole of his property, real and personal, 
with the exception of kismut Umnoiir and Madhapore, 
appertaining to pergnnnah Bal, which he gave to Mus- 
sumat Kawalbasi Kooer, and that while he (the Plain¬ 
tiff) was at Calcutta, Bahore Narain wrote several 
letters to him to come to him, and that while he was 
on the road, Bahore Narain died. 

Miissumat Kawalbasi Kooer, by her answer, charged 
the Plaintiff with fraudulently combining with the De¬ 
fendants, Urremunlun Narain and Kasi Persad Narain, 
to set up the deed of tumlceknamah, which she sub¬ 
mitted was a forgery, and only brought forward after 
an unsuccessful claim made by Kasi Persad Narain 
to the property in dispute, as the kurta-puttra (a) of 
Bahore Narain; she denied the allegation of the plaint, 
that Bahore. Narain was induced to grant away the 
propertj^ by the tumleeknamah, because he had no 
son or heir, and submitted that she was entitled by 
right of inheritance to succeed, for that, according to 
the Sastras, if a person had no son, but a daughter, 
his daughter stood in the place of his son, and was 
the rightful heir to the property, and, moreover, that 
she had male offspring, the grandsons of the deceased. 
And she further insisted, that the claim of the Plain- 

(a) A fatherless son adopted by a person desirous of male issue. 
A son made {Critrima). See the Mitacshara, ch. i. sec. ix. par. 17. 
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tiff, under the tumleekuamah, was illeg*al and void, as 1851 - 

tlie law required that tlie person in whose favour the baboo kasi 

tumlcck shall have been made, should have been put NARAm 

in possession at the time of the grant, which the mussujiai 
Plaintiff admitted had not been done. kawalbas 

KOOEK, 

The Defendant, Baboo Urremurdun Narain, died be¬ 
fore putting- in his answer, leaving Baboo Goor Per- 
sad Narain Sing and Baboo Kalli Persad Narain Sing, 
his sons and heirs, who were admitted by the Court 
to defend the suit. The answer of these Defendants 
traversed the fact of the execution of the tumleek- 
namah, and claimed for themselves a moiety of the 
property in dispute as the heirs of their father, the 
deceased Urremurdun Narain, the nephew of Bahore 
Narain ; the other moiety belonging, as they alleged, 
to the Defendant, Baboo Kasi Persad Narain ; they 
relied upon an alleged rule of the Chowdhyas, that 
upon the demise of any one without issue, his pro¬ 
perty devolved to his brother’s sons ; and they denied 
the right of the Defendant, Mussumat Kawalbasi 
Kooer, to the property, and prayed that the Court 
would declare their rights agreeably to the rule ob¬ 
served by the Chowdhyas (a). 

The Defendant, Kasi Persad Narain, by his answer, 
set up a title to the estate, as kiirta-putfra of Bahore 
Narain, alleging that he had performed his funeral 
rites, and as such adopted son claimed to succeed to 
his property ; and he further relied on his title as a 
co-sharer with his brother, according to the custom 
of the family of Choivdhyas, and submitted that, even 
if the tumleeknamah was executed as alleged, it did 
not deprive him and his near relatives of their right 
and interest in the deceased’s estate. 

(a) The title of a particular tribe of Brahmina, 
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1851 . The suit being at issue, the Plaiutiff produced as 
Baboo kasi evidence the tumleeknamali under which he claimed. 

PkRSAD 

narain The material part of this document was in these 
mussOmat terms:—“ i grant and give kismut Umnour and Mad- 
^^''kooer^* in pergunnah Bal, to Mussumat Kawalbasi 

Kooer, my daughter, for her food and raiment, and 
have given a separate and distinct thika-putta in her 
name. On which account, I do declare and give, in 
writing, that, with the exception of the said kismut, 
whatever I have in my possession and occupation ; 
such as mowgahs and lands, which pay ; and those 
which do not pay, public revenues, and the havellies, 
and ready moneys and goods, and household effects, 
slaves and slave girls, all things which may be deno¬ 
minated ‘ property,’ and constituting the estate ; also, 
all my right and title, and legal debts, I grant, give' 
and transfer to Sheo Das Narain, son of Baboo Bal 
Narain, son of Baboo Gopal Narain, my own bro¬ 
ther’s son, and have made a tumleek. The tumleek is 
good and legal, although the property remains in my 
possession, in the shape of a charge ; and hereafter I 
have not, on my right and title, any claim or demand, 
or hold in any way whatsoever against the donee as 
respects the aforesaid declaration. Should a son 
chance to be born to me, and he live, then the donee 
and such son shall be in entry and occupation of the 
said estate gifted away, share and share alike.” This 
document purported to be attested by nine witnesses, 
and had the seal of the Kazi afi&xed. 

The Plaintiff put in also several letters purporting 
to have been written and sent to him by Bahore Na¬ 
rain. The Defendant, Mussumat Kawalbasi Kooer, filed ' 
the proceedings of the Fottjdarry Court, in the pro¬ 
ceedings between her and Kasi Persad Narain, by 
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which licr tide to the real and personal estate of 
the lale Bahore Narain was acknowledged, and pos¬ 
session of his estate decreed her ; she also filed the 
proceedings of the Collector, substituting her name 
for that of Bahore Narain. There were also brought 
up from the records, and read, the proceedings of the 
Foujdarry Adaivluty in which Kasi Persad Narain was 
Complainant, and Mussnmaf KaivaJhasi Kooer was De¬ 
fendant. 

Upon this evidence, the Provincial Court of Patna, 
by a decree, dated the 25th of March, 1818, de¬ 
clared that, “ As the Ajhole of the landed and move- 
able property had been divided between the late 
Bahore Narain and his brothers, and as all three were 
living in separate abodes, and severally paid the public 
revenues, and neither had any concern with the other, 
therefore it was evident, and was universally allowed, 
that the proprietors of the whole of the property and 
■ effects left by Bahore Narain, were Mussumat Kawal- 
hasi Kooer, his daughter, and his grandsons born of 
this daughter, and that the brothers’ sons had no 
right and title to the property, and the tnmJeehnamah 
advanced by the Plaintiff was not at all to be credited. 
That it was clear that the possessor of the fumleeh- 
namah should have entry and possession, while, in¬ 
deed, the Plaintiff admitted that he had not entry and 
possession during Bahore Narain^s lifetime. Hence, 
had the tumleehnamah been a gentiine one, it would 
have been rendered illegal by reason of the absence 
of entry and possession of the effects. On which 
account, it appearing to be useless and of no benefit 
to call for vutnesses on the part of the Plaintiff, it 
was ordered, that the Plaintiff’s claim be dismissed 

with costs. 
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From this decree the Plaintiff appealed to the Sud- 
baboo^kasi der Deivanny Adaivlut at Bengal, submitting that the 
narain decision was erroneous, as the same had been made 
mussumat 'W'ithout hearing witnesses whose testimony would 
^^KooER^* have established his claim. 

The Sndder Dewanny Adawlut, being of opinion 
that the examination of such witnesses was necessary, 
without entering into the merits of the appeal, remit¬ 
ted the cause to the Provincial Court to hear evidence 
on both sides. 

In pursuance of the above order, the Court pro¬ 
ceeded to take evidence. 

Twenty witnesses were examined on behalf of Sheo 
Das Narain, five of wliom stated that they had at¬ 
tested the tumleel'naniah. Four stated that Bahore 
Narain had, in conversation, admitted tlie execution 
of the deed. One of tliem was the Kasi who attached 
his seal to the instrument. Five other witnesses de¬ 
posed that they were present when the letter was 
written by Bahore Narain to recall Sheo Das Narain. 
Twenty-two witnesses were examined by Mnssmnat 
Kawalbasi Kooer to establish that Bahore Narain had, 
during his lifetime, adopted her and her two sons as 
his successors and heirs of his property, and had 
recognized them in the presence of relatives during 
the funeral ceremonies of his third wife in Septem¬ 
ber, 1816. And in order to prove that the tumleek- 
naniah was a forgery, five of the witnesses deposed that 
Bahore Narain had departed from home for the pur¬ 
pose of performing a pilgrimage, a short period pre¬ 
vious to its professed date. Witnesses were also 
brought forward by Goor Persad Narain for himself 
and his brother, with the view of proving the rule of 
succession he had alleged. And witnesses were exa- 
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mined by Kasi Persad Narain to prove the same rule 
of si.cce’ssion, and also that bo bad been appointed 
bv Bahore Nmrain to perform Ins funeral ceremonies, 
in the event of Sheo Das Narain not arriving in time ^»<ussujut 

from Calcutta. 

The appeal, with the additional evidence remitted 
bv the Provincial Court, came on for hearing before 
Mr Courtney Smith, the second Judge of the Sndder 
Court, who, on the 2nd of May, 1821, with a view of 
obtaining an exposition of the Hindoo law upon the 
subject, ordered the tumleehiamah to be Imd befoie 
the Pundits attached to that Court, upon the follow- 

inff questions: 

“ First.- Should Baboo Bahore Narain (on whose 
part the'instrument in question was written) have had 
in addition to Kaiaalhasi Kooer, his daughter, and 
Sheo Das Narain, a brother’s son (mention of both of 
whom is to be found in the instrument), two other 
own brothers’ -sons, had he the power to execute an 
instrument of the nature in question, or not? 

« Sebond. Seeing that Bahore Narain survived the 
execution of the aforesaid instrument nearly seven 
vears, and held entry and possession as usual, of the 
whole of the landed property and effects made men¬ 
tion of in the instrument in question, and died in 
the same month ; under these circumstances, do the 
landed property hnd effects mentioned in the instru- 
pient aforesaid go after his death to the abovenamed 

Sheo Das Narain, or not? 

« Third In the event of the instrument under con¬ 
sideration turning out to be invalid, and the property 
not to be Sheo Das Narain’s under the document do 
the effects left by Bahore Narain go to his daughter, 

Muss^mat Kamrnsi Kooer, or to his brothers sons, 
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'^5'- of ^Yhom two are the sons of one of his brothers, and 

Baboo kasi the third the son of another brother 1 
persao 

narain “Fourth. If the effects devolved to#liis brothers’ 

V. 

mussumat sons, do they enjov the property in equal portions 

Kawalbasi . « . ‘ 

kooer. each, or does one moiety of it go to one of the 
nephews, and the remaining half to the two, who are 
full brothers to each other?” 

The Pundits attached to the Court returned the fol¬ 
lowing hewusta to these questions:— 

‘‘ First. Should Baliore Narain have executed the 
instrument in question, making mention in it of the 
name of his daughter, Kaivalhasi Kooer, and of Sheo 
Das Narain, his brother’s son, even while he had, in 
addition to these, two own brothers’ sons, yet he had, 
under the Basfras in force in the western parts of the 
countrv', the power to execute an instrument of this 
nature in favour of Sheo Das Narain aforesaid, pro¬ 
vided no other person had interest in Bahore Narain’s 
property, because to a divided or separated individual 
who may he proprietor of property, and may have 
onlv a daughter, and who can, according to his own 
wishes, make a donation, or otherwise, of his own 
effects, there is no bar by the existence of his bro¬ 
thers’ sons. But shoidd the propertv he undivided 
he had no power to execute the instrument, because’ 
of those who have co-interest in the propertv one 
.Ion. n.n.ot make . sale, or , gift, 
rt. A,^ord.ne to (h. kow.,„, 

tant in Beyul, BoSor. Narait, bad ftl] p„„„ 

.ftorta ,h.tb„ Ihoy divided or nndWded. A 

teat ot Nareia Mom, „ i. p,oot of fbis_i Th. 
pnolor of property „„ m.k, , 3,,, ^ 

&c., of his portion of property. ’ 


” Second. Should Bahore Narain have executed 


a 



1S5 


1851. 
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tumleekmumh of the description under consideration ^ 

in favour of Sheo Das Narani, and from the date of 

its execution to the day of his death, comprising a n-a.n 
period of seven years, himself continued in possession 
Ld occupation of the property made mention of in kooes 
the Umleeknamah, still under that instrument the 
landed property and effects stated in it shall go to 
Shea Das Narain after Bahore Narmn s decease ; for 
in the Umleeknamak it is witten, ‘ I have given to 
Shea Das Narain the whole of my property, and have 

executed this Umleeknamah in his favour, although 
the property remains in my custody in the shape of a 
chai-e.’ Hence the inmleek under consideration is 
“ 'of condition, and the right and interoel of Shoo 
dZ Sara«. a-hich tv.ro generated in the property 
mentioned in the tvmleehmmah, so soon as it was 
executed in the lifetime of the donor, cannot be viti¬ 
ated hv his being in possession of the men- 

Honed ‘ therein subsequent to the execution of the 
S™„en,. nor can the right and title of the .go- 

cutor of the tumleeknamah be again created. 

.. Third. Shonld, by any means the 
oncstion be nnmtied, and the right and title of Sleo 
ios Narain, grounded on the instrument, be not esta- 
Mmhrf, in that case the eftcots left by Bahore Wora.n 
“ ,1 ^ to BTaiaaitei Kooer, his da.ghter according to 
the .goelras estant in the western parts of 'Tj 

provided the property shall have Ilf” 

r, he an ,^0 

Tpafp 

C fn •, he divided or undivided. In proof of this 

of T.mm.lcya. as follows i-‘ If . per.on 
"oitLr son nor so.’, son, hi. property 


156 


CASES IN THE PRIVY COUNCIL 


1851. 


Baboo Kasi 
Peksad 
Narain 

V. 

Mussumat 

Kawalbasi 

kooer. 


goes, in the first instance, to his -widow ; should there 
be no widow, it goes to the daughter ; should there 
he no daughter, to the daughter’s son ; should there 
not be a daughter’s son, it goes to the deceased’s 
father and mother ; non-existing whom, to the bro¬ 
ther ; and if he be not existing, to his brothers’ sons, 
and others, according to rotation.’ 

“Fourth. Should it turn out that the brothers’ sons 
have right and title in the property, the right of each 
is equal to the others. In proof of this is the text of 
Yagnyawalcya, which has been cited in support of the 
answer made to the third question.’’ 


On the 9th of May, 1821, Mr. Courtney Smith re¬ 
corded his opinion, that the claim of the Plaintiff 
as regarded the personal property, should, by reason 
of its not being sufficiently defined, and from its not 
appearing clear that the property came into the Re¬ 
spondent’s possession, be dismissed, but that, on the 
ground of the execution of the tumleeknamah bein- 
sufficiently proved, the decree of the Patna Provincia'l 
Court should, as respected the lands, be annulled. 

The proceeding's were then laid before .Mr. Thomas 
r^ad, the third Judge of the Sadder Court, and Mr. 
Wtlham Dorm, the officiating Judge. Mr. Goad re¬ 
corded his opinion upon the merits on the 11th of 
Jvne, 1821, that the tumleeknamah was unworthy of 
credit, and that the decree of the Provincial Court 
should be affirmed. Mr. Dorin recorded his opinion 
on the same day, that the tumleeknamah was suffici 
ently proved, and that the Plaintiff’s claim to the real 
and personal property was valid and good, and that 
further evidence should be taken with regard to the 
extent of the moveable property. As none of the 
three opinions thus given agreed, it was ordered that 
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the proceedings should be laid before the Chief Judge 
of the Court. 

The cause then came before Mr. William Leicester, 
Chief Judge, who concurred in the opinion recorded by 
the third Judge, that the appeal should be dismissed 
and, on the 14th of August, 1821, pronounced the de¬ 
cree of the Sudder Court, in these terms: “It ap¬ 
pears that although witnesses on the part of the Plain¬ 
tiff (now the Appellant) have borne testimony to the 
genuineness of the tumleehiamah, still the witnesses 
of Mussumat Kawalbasi Kooer, one of the Respon¬ 
dents (formerly a Defendant), speak diametrically 
oppo.site to them ; therefore, no judgment can be 
formed upon the evidence adduced ; indeed, the evi¬ 
dence of the witnesses of the first-mentioned party 
has not the superiority over that of the witnesses of 
the last-mentioned one, so that the Court might place 
reliance on it. On the other hand, upon various in¬ 
ferences that may be drawn from the proceedings, the 
truth of the testimony given by the witnesses of the 
Appellant is very doubtful, especially that which went 
to state that Baboo Bahore Narain did execute a ttm- 
leehnamah exhibited by the Plaintiff.” 
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From this decree the Appellant presented a peti- 
tion for a review of judgment. 

The petition for review came before Mr. Courtney 
Smith, the second Judge; but as the above decree 
svas in opposition to his opinion, he directed that 
the petition should be laid before the Chief Judge. 
This was accm-dingly done. The Chief Judge re¬ 
corded his opinion that no review should be allowed; 
and ordered that the proceedings be laid before the 
third Judge, who took part in pronouncing the judg- 
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ment, in order that a final order might be issued re¬ 
jecting the prayer for review of judgment. On the 
papers being laid before Mr. Goad, the third Judge, 
he stated, that as a fifth Judge was then attached to 
the Court (Mr. John Shakespear), whose opinion on 
the case might be had, he ordered the papers to be 
laid before the second and the officiating Judge; and 
should those Judges see sufficient reason to allow a 
renew of judgment, they would allow it. The pro¬ 
ceedings then came before ^Ir. William Borin, the 
officiating Judge, who was in favour of a review, and 
ordered that the papers should be laid before Mr. 
John Shakespear. 


The papers were then laid before Mr. John Shake- 
spear, who was of opinion that a new trial ought to 
be allowed; and, accordingly, on the 23rd of Janmry, 
1823, ordered a review of judgment. In accordance 
with this order, the proceedings were brought before 
the fourth Judge and the officiating Judge, Mr. Wil- 
Horn Borin, who recorded their joint opinion, that be¬ 
fore passing a decision in the cause, it was necessary 
to inspect the original book of the office of the Kazi, of 
the time of Kazi MaJiomed Beza, for the Hijra year 1224 
(1809-10, A.T).), in order to ascertain the fact of the 
seRl of that Kazi being afSxed to the UmMnamah 
exhibited by the Appellant, and ordered that a copy of 
the proceeding should he sent to the Paha Provincial 
Court, vdth direcHons to forward to the Arfaw 

h,t the original hook in question, proving it hv the 
evidence on oath of the said Kazi and h^ Kaih. ' 

This was accordingly done, ,„d ,he ,rii„ea,, i„ 
whoao onatody the b,* 


159 


ON APPEAL FROM THE EAST INDIES. 


This I'urther evidence having been transmitted to 
the Sudder Dewanny Adawlut, Mr. John Shakes pear, 
on the 3rd of April, 1823, recorded his opinion, “that nakmn 
the tumleeknamah exhibited by the Appellant was fabn- m^ussumat 
cated and a forgery, and that the judgment pronounced ''koofr. 
by the Sudder Dewanny Adawlut, on the 14th of Au¬ 
gust, 1821, affirming the judgment of the Patna Court 
of Appeal, bearing date the 25th of March, 1818, was 
good, and such as should be maintained;’’ and ordered 
the papei's to be laid before the Chief Judge of the 
Court, in order to a final order being passed, uphold¬ 
ing and maintaining the judgment dated the 14th of 

August, 1821. 

Upon this the proceedings were again brought be¬ 
fore Mr. Courtney Smith, who, on the 6th of May, 

1823, recorded his opinion; that the decision of the 
Court, dated the 14th of August, 1821, and that of the 
Patna Provincial Court, of the 25th of March, 1818, 
should be annulled; and that, on the ground of the 
tumleeknamah being proved, a decree should be pro¬ 
nounced and issued in favour of the Plaintiff for the 
lands, and also for the moveable property to be ascer¬ 
tained by inquiry. 

■ On the 4th of June, 1823, the ease came before Mr. 

• William Dorin, who considered that the opinion given 
by Mr. John Shakespear, rejecting the tumleeknamah 
as a forgery, ought to be treated as finally terminating 
the suit. He, therefore, declined to go further into the 
case, and directed the papers to be laid before the 
Chief Judge, that a final order might be passed. 


The final judgment of the Court was delivered by 
the Chief Judge, Mr. William Leycester, on the 5th of 
July, 1823, as follows:—“Upon a due deliberation of 
the whole of the papers in the case, and the circum- 
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stances and bearings of it, there does not appear to 
Baboo kasi the sitting Judge any good and sufficient reason upon 

PLKSAD 0 0^0 t ' 

narain which to reverse the judgment pronounced by this 
mussumat Court on the 14th of August, 1821, which went to 

Kooer. affirm the decision of the Patna Provincial Court, 
dated 25th of March, 1818, and to dismiss the Appel¬ 
lant’s claim; indeed, as the judgment has turned out 
in every way to be a good one, and such as should be 
upheld, for these reasons a final order and decree is 
given in concurrence with the opinion of the third 
Judge of this Court, Mr. Shakes pear, recorded in his 
proceedings, under date the 3rd of April of the cur¬ 
rent jeai, that the judgment of the Sadder Dewanny 
Adawlut, hearing date the 14th of August, 1821, is 
maintained and upheld, with costs.” (o) 

Sheo Das Narain appealed from this decision to 
His late Majesty in Council. Pending the appeal, 
and in the year 1831, Sheo Das Narain died without 
issue, leaving Ilet Koonwur, his widow, surviving. 
At his decease, his brother, Kasi Persad Narain, 
claimed to be his heir. His widow, Het Koonwur 
also claimed to bo heir. The Sadder Court di¬ 
rected the Zillah Court of Sarun to take the exa¬ 
mination of witnesses as to the right of succession of 
the above-mentioned persons to the deceased. Evi- 

(a) This ease is reported, nom. “Baboo Sheodas Narain v. Kun- 
wiil Bas Koonicur,” 3 Ben. Sud. Dew. Reps. 234, upon a question 
of practice re.specting the application for review of judgment; the 
Sadder Court holding, that in a ca.^e of review of judgment, two 
Judges being of opinion that the decree reviewed should be reversed, 
and two that it should he affirmed, one of the latter having joined in 
passing the decree reviewed, and the Judge who concurred with him 
in that decision being since dead, the opinion of the deceased Judge 

should be taken into account, so as to create a majority, without the 
necessity of calling in a fifth Judge. 
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dcnce was accordiugl)" taken bj' the Court at Sarun. 1851 .^ 

Oil the 7th of e/»«e, 1834, Met Koomvur presented aBAnooKAsi 

Pe rsa d 

petition to the Sudder Court at Calcuttaf stating that narain 
an adjustment and deed of compromise had taken mussumat 
place between her and Kasi Persad Narain, and Pi’ay- 
ing that his name might be written in lieu of her 
deceased husband, as the Appellant in Europe, In 
this applicatioti Kasi Persad Narain concurred. By 
an order of the Sadder Court, dated the 19th of May, 

1836, it was ordered, that the name of Kasi Persad 
Narain should be substituted in lieu of that of Sheo 
Bas Narain, 

After the receipt of the transcript in England, it was 
discovered that it was defective, by reason of the omis¬ 
sion of the depositions of certain witnesses whose evi¬ 
dence had been taken in the cause, and, on the 21 st of 
April, 1841, application was made to . the Begistrar of 
the Sadder Dewanny Adawlut, for copies of those de¬ 
positions. To this application a return was made of 
a portion only of the depositions, whereupon further 
applications were, made to the Begistrar for the re¬ 
maining depositions and proceedings, but without effect. 

In consequence of this neglect and refusal on the part 
of the Begistrar, both the Appellant and Bespondents, 
in 1849, presented petitions, entitled in the appeal, to 
the Judicial Committee of the Privy Council, praying 
that "a peremptory order might issue to the Sadder 
Dewanny Adawlut, directing them forthwith to trans¬ 
mit to the Judicial Committee copies of the omitted 
depositions, which their Lordships accordingly ordered; 
but before this order was served in India, the required 
depositions were forwarded to England. 

The appeal now came on for hearing. 
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Air. Turner, Cj .0., Mr. Forsyth, and Mr, Maule, 
lor the Appellant. 

The sole question is the genuineness of the tunileek- 
namahf which involves two considerations; one of 
fact, whether it was executed by Bahore Narain; and 
secondly, if executed by him, whether it is valid in 
point of law. Upon the evidence we submit, that the 
execution of the deed was satisfactorily proved. Five 
of the witnesses examined were attesting witnesses, 
another was the Kazl, who afiixed his seal to the in¬ 
strument; his evidence as to its authenticity is con¬ 
clusive. Musnud All v. Khoorsheed Banoo (a), Ben. 
Eegs. XXXVI. and XXXIX. of 1793. The opinions 
of the Pundits establish that Mussumat Kawalbasi 
Kooer was heiress of Bahore Narain, if he had made 
no deed of gift, but that he, being the owner of divided' 
property, had power to dispose of it, 1 Strange’s Hindoo 
Law (2ud Edit.), p. 25; 2 Strange’s Hindoo Law, pp. 5, 
428 and 436. The gift was good, though not ac¬ 
companied by possession, 2 Strange’s Hindoo Law, p. 5, 


Mr. Wigram, Q. C., Mr. Lloyd, Q. C., and Mr. 

Edmund F. Moore, for the Respondents. 

It is not competent for the present Appellant to 
sustain this appeal. The character of the parties to 
the original suit has been completely changed. Kasi 
Persad Narain was a Defendant in the original suit, and 
the evidence taken was entitled in that suit, and can¬ 
not now be used upon a substitution of parties; in his 
answer he impeached as a forgery the very instrument 
he now relies upon as the foundation of his title. The 
order of the Sudder Court was wrong, for it substi¬ 
tuted Kasi Persad Narain as Appellant by virtue of a 


(a) 1 Ben. Sud. Dew. Rep. 52. 
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corapromiso with a parly wlio had no riglit to aue.— 
[Lord Langdale: This Court cannot (piestion the vali¬ 
dity ot* the order substituting Kas'i Persad Narain; 
if you were prejudiced, you should have moved the 
Court below to have discharged the order. Cholmon- 
deley v. Clinton was a similar case of substitution of 
parties.] 


The case of the Appellant is then confined to the 
tnndet'knaniah of the 27th of December, 1809. The 
Courts in India have held upon the evidence that this 
instrument is forged. But even if it had been exe¬ 
cuted as alleged, still it would have been imperative 
and void by the Hindoo law, by reason of the donor re¬ 
taining possession until his death, in 1816. 1 Strange's 

Hindoo Law (2nd Edit.), p. 32. The Respondent, 
Mussumat Kawalbasi Kooer, is the heiress at law of 
Bahore Narain, and in possession; and to render such 
gift valid, her consent was necessary, 1 Strange's Hin¬ 
doo Law, p. 19; the burden of proof is upon the 
Appellant claiming under this deed, which he has 
failed to establish. The effect of the evidence of the 
Kasi is settled by Ben. Regs. XXXVI. of 1793, sec. 6, 
and XXXIX. of 1793, secs. 1 and 9. 


The Right Hon. T. Pembeuton Leigh: 

Bahore Narain, whose property is the subject of the 
present litigation, died on the 2nd of October, 1816. 
He left a daughter, who, it is now admitted, was his 
heiress, and two grandsons, children of that daughter. 
He appears to have had several nephews. On his 
death, his daughter, who lived with him, remained hi 
possession of his property. 

Some of the nephews attempted to disturb that pos¬ 
session. One of them set up a claim as Kurta-imttra 
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of the deceased. Another produced a deed of heir¬ 
ship, in Miiich the title of the two nephews of Sheo 
Das Narain was recognised, and under those different 
claims they attempted to turn Mussumat Kaivalbasl 
Kooer, the daughter, out of possession. This led to a 
dispute in the Foujdarry Court, and there it was finally 
determined that whatever litigation was to take place, 
must take place in the Civil Court, and that in the 
meantime the daughter should be left in possession of 
the property. 

In 1817, the plaint in this suit was filed by Sheo 
Das Narain, who seems to have been absent at the time 
when Bahore Narain died. After a great many interme¬ 
diate proceedings, and very great difference of opinion 
among the Judges in the Court below, in 1823 a de¬ 
cision was finally pronounced in favour of the Ee- 
spondent, Mussumat Kaivalbasi Kooer. 
appeal was granted, and from that time to 1836, we 
have no evidence of what took place as regards the 
prosecution of that order for liberty to appeal. In 
1831 the original Appellant died. Litigation arose 
with respect to the heirship, which was completed in 
1836, and the order to substitute the now Appellant 
came over in 1839; and from that time to the present 
the delay seems to be sufficiently accounted for, by the 
difficulties which occurred in obtaining copies of the 
proceedings. But the fact is, that from 1816 when 
BaJiore Narain died, to the year 1831, in which’we are 
disposing of the question, possession under a judicial 
title of some sort or other has remained mth the Ee- 
spondent, Mussumat Kawalbasi Kooer, and it certainly 
would require a strong case to induce a Court of 

Justice to overturn that possession, under such cir- 
cumstances. 
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We are very far from saying, that there is not very 
great difficulty in this case. But the question which 
we have to consider is, first, whether the onus lying on 
the Appellant, that is to say, on the person whom the 
present Appellant has succeeded, to establish his case 
against the heir, we are so satisfied, that such a case 
was established in the Court below, that against the 
opinions of the Judges, upon a point merely of fact 
and the value of evidence, we can safely recommend 
Her Majesty to overturn the judgment. 

The case which is set up on the part of the Appel¬ 
lant is this. He says, that on the 27th of December, 
1809, Bahore Narain having a great regard for Sheo 
Das Narain, his nephew, and having no male heir, exe¬ 
cuted this instrument, and took it either on the 29th 
or 30th of December, to the Kazi, to have it attested 
by his seal, which seems to have very much the effect 
of a notarial registration of the instrument. From 
that time until the period of the grantor’s death, no 
attempt was ever made to alter that instrument. He 
was absent at Calcutta at the time when the grantor 
died, and he was sent for; he came as soon as he could; 
before he arrived the grantor had died, and he brought 
forward his claim as soon as it was possible for him 
to do so, consistently with the circumstances in which 
he was placed. 

With respect to this deed, there is certainly a great 
deal of evidence, not at all more liable to suspicion 
than all Hindoo testimony unfortunately is, as to its 
execution at the time at which it is represented to 
have been executed. With respect to the direct parol 
testimony upon the point, we can give very little 
weight to it. It seems to us to be utterly improbable, 
if not impossible, that two or three officers who were 


- 8 

Baboo Kasi 

PtkSAt) Na- 
RAIN 
V . 

Mussumat 

Kawalbasi 

KOOER. 


166 

1851. 

Baboo Kasi 
Persad Na- 

RAIN 

V . 

MUSSUMAT 

Kawalbasi 

KOOER. 


CASES IN THE PUlVY COUNCIL 

in the habit ot' putting their seals to instruments very 
frequently, should recollect in the year 1820, what 
took place in the year 1800, the conversation which 
then passed, and the explanation which was then given 
by the party who brought the deed, as to what the 
contents of that deed were, and that they should de¬ 
pose as to all this, with a particularity which, if the 
circumstance had happened only a week before, could 
Jiardly, in ordinary cases, have been expected, unless 
there were some particular reason or other for its 
having made so strong an impression upon their 
minds. 

On the other hand, there is evidence, probably of 
very little value, but there is the evidence of parties 
on the other side, who, if they swear truly, swear that 
it is impossible that any such deed could have been 
executed. One set of witnesses swear that the grantor 
was absent from the place where the deed is said to 
have been executed, at the time of its execution; 
another set of witnesses sw’ear that they were called 
after the grantor’s death to witness this instrument, 
which was admitted to have been a fabricated instru¬ 
ment. No doubt there is great improbability in the 
statement of the last set of witnesses, and very little 
reliance to be placed on the Antnesses on the other 
side. 

/ 

The peculiarity of the case seems to depend upon 
that part of the evidence which arises from the Kazi’s 
hook; and certainly, if nothing more had appeared to 
us, except that that book had been produced with the 
signature of the Kazi at the beginning, and the sig¬ 
nature of the English Judge at the end, that book 
appearing to have been regularly kept, and this docu¬ 
ment entered there, it would have been such evidence 
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ns, notwithstanding all the difficulties of the case in 
other respects, would have induced us to say, that we 


should not recommend Her Majesty to confirm the rain 
■ iud«ment which had been pronounced. But when mussumat 

• • . T , 1 • 1 XI A • i i • kawalbasi 

we look to the evidence by which that instrument is kooer. 
explained, it appears to us, that all or nearly all the 
value of that testimony is removed. It is said, that 
by the Regulation of 1793, it was the duty of the 
Kasi to keep copies of the instruments which they 
executed, and it appears to have been so. A witness 
however states, that Ka^is in that neighbourhood 
were not aware of that Regulation, that no orders 
had been issued to that effect to them, but that they 
were in the habit of keeping copies for their own 
satisfaction. How those books of the Kazis were 
bound, or in what form they were, does not very 
clearly appear; but it seems, that at some period, 
which must have been after March, 1818, all the 
books of the Kazis in that district were called for by 
the Judge of the Zillah Court, that they were all 
sent in to him, and that then those books appear to 
have been made up into volumes, and they were 
directed in future to keep records of these instruments 
• in volumes, and then those things having been thus 
divided, and apparently made up for each year, the 
Kazi and the Judge, one at the beginning and the 
other at the end of the document, affixed their signa¬ 


ture as an authentication of it. 


If this had been done before 1809, no doubt it 
would have had the greatest possible weight; but not 
being done till after 1809, and till after this Htigation 
had occurred, for it is clear it was after March, 1818, 
because the Kazi brought in his book up to March, 
1818, and this plaint was filed in 1817; the whole 
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value of that evidence appears to us to depend upon 
this, is there sufficient proof before us, that there 
could be no interpolation of this document in the 
interval between the vear 1816, when it was first 

w f 

mentioned by the parties who produced it, and the 
period of March, 1818, or the subsequent period, 
at which those records were made up and authen¬ 
ticated in the manner I have stated? We do not 
think, considering the nature of the testimony given 
upon that point, that it affords sufficient grounds for 
us to decide against the opinions which have been 
come to below, there being great discrepancy among 
the Judges, and perhaps not, upon the whole, very 
satisfactory reasons given by them. 

In the result, therefore, considering that the onus is 
upon the Appellant, considering, as some of their Lord- 
ships are of opinion, that the probabilities of the case, 
independently of the evidence, are rather against than 
in favour of the deed, considering that the Judges of 
the Court below have decided against the claim of the 
Appellant, and that, for at least twelve years, we have 
no satisfactory account of the reasons which occasioned 
the postponement of this appeal, we think it would 
not be safe to ad\’ise Her Majesty to reverse the judg¬ 
ment. But as there is so much doubt upon the case, 
and there has been so much difference of opinion 
among the Judges who decided it, that though we 
shall recommend the appeal to be dismissed, we shall 
not think it fit to give any costs against the Appel¬ 
lant. . 
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Ra wuT UKJ u N Sing II 
DoouJVN Singh 


and Rawut 


Appellants, 


AND 


Eawut Ghunsiam Sing -- Respondent.- 

On appeal from the Sudder Dewanny Court at 

Allahabad. 

«r”e Z other 

belt i"'a suit by younger brothers agoiust the eldest brother, for a 
partition of the iJalca of Eawuipore. 

The question in this appeal arose out of a claim . 
made hv the Appellants to succeed with the Respon¬ 
dent, as co-heirs of their father, Girdhur Siny, to the 
ilaha of Rawutpore, consisting of twenty-two villages, 

situate in the Zillah Caivnpore, in Bengal. 

The Eespondent was the eldest son by the first wife 
of Girdhur Sing, the Raja or Rawut last seised of the 
ilaka of Rawutpore. The Appellants were the sons 
of Girdhur Sing, by a second marriage. The Re¬ 
spondent insisted that, according to the usage and 
cLtom of tlie family, the ilaka of Rawutpore was 
ancestral estate and indivisible, and devolved on the 
eldest son, and claimed the entire daka as his inherit¬ 
ance The Appellants denied the existence of such 
Liiv custom, and insisted on the partibility of the 
estate, and that the same devolved, at the decease of 

their Lther, on all the sons as co-heirs. 

The following genealogical statement of the family, 
and of the succession to Rawutpore, appeared from 

. Present^ Mernbers^^^the^, 

Lushinyon, thrRight Hol T. Pemberton Leigh, and the Eight 
Hon. sir Edward Eyan, 


8th Jane. 
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the evidence in the cause. Baivui Kheem Kurn was 
the common ancestor and first possessor of Rawut- 
pore ; he had two sons, one named Molhum Sing, 
and the other Dlturm Sing. At the death of Rawut 
Kheem Kurn, his eldest son Mokhurn Sing succeeded 
to the mue.nud and title of Rawutti, and to the posses¬ 
sion of the entire ilaka of Rawut pore, and Dhurni Sing 
received maintenance only. Mokhum Sing had four 
sons, and his eldest son KuUian Sing succeeded at his 
death to the musniut, to the exclusion of his three 
lirothers. KuUian Sing had two sons, and his eldest 
son Mitter Sein alone succeeded to the niusuufl. He 
had three wives. By the first wife he had two sons, 
Kurn Rai and Bikramajeef ; by his second wife he 
had two sons, Dando Rai and Tleeramun ; and by his 
third wife he had five sons, Ranisah, Beersah, 
muU, Birmh Rai, and Raja Raw. At the death of 
Mitter Sein, his eldest son Kurn Rai succeeded to the 
wusniul Bikrawajeet had four sons, named Kliurq 
Rai, Gunnesh Rai, Chunderhan, and Roop Sing ; and 
Kurn Rai being childless, adopted Khurg Rai as his 
son, who, in virtue of his adoption, ascended the 
muftnud, and obtained the title of Raivut. After the 
adoption of KJmrg Rai, Kurn Rai had a son by his 
first wife, named Bu.<isu7if Rai, but by the custom of 
the family ho was held, though legitimate, to be enti¬ 
tled to maintenance only. Khurg Rai had two sons, 
Pahar Sing, who, in right of being the eldest son, 
succeeded to the Rawutti, and Bhoput Rai, who re¬ 
mained subject to his elder brother. Pahar Sing had 
no issue. Rhoput Sing, the younger brother, had 
issue three sons, named Man Sing, Raja Ram, and 
Khanday Rai ; and Pahar Sing being childless, adopted 
Khanday Rai, who succeeded Pahar Sing to the title 
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of Eaivut, and the possession of the estate of Raivuf- 
pore. Rawiif Khandap Roi had issue two sons, named 
Zoorawur Sinp, who succeeded his father as Rawitt, 
and KuUian Sing, wiio, after the death of las brother 
Zooranur Sing, witliout issue, ascended tlie musnnd. 
Rawuf Kullion Sing had two sons, Bhugu'unt Sing, 
who su-cceeded his father to the Rawnfti, and Ameer 
Sing, who died without issue. Bhngwunf Sing being* 
childless, in his lifetime adopted Keernf Sing, son of 
Doonud Sing, one of the descendants of Raja Ram, 
aforesaid, and he succeeded, according to the custom 
of the family, to the mnsnnd. Ra^vnf Keernf Sing had 
onlv one son, named Girdhnr Sing, who, after the 
death of his father, succeeded to the yniisnnd and tit-e 
. of Rawutti. Rawnt Girdhur Sing had two wives ; by 
the first wife he had two sons, the Respondent, Ghnn- 
Siam Sing, and Bheem Sein, deceased, and now repre¬ 
sented by his son, Rundheer Sing ; by the second wife 
he also had issue two sons, the Appellants, Urjun Sing 
and Doorjnn Sing, 

No division of this ilalca appeared to have ever 
taken place, and the eldest son alone succeeded. At 
the time of Bikramajecf, some division of estates took 
place, but it did not include the ilaka of Rawuf pore. 

Raiout Girdhur Sing, by a deed dated the 14th of 
April, 1820, constituted his eldest son, the Eespon- 
dent, his representative, and nominated him successor 
and heir to the entire ilaka of Raivutpore. In 1825, 
Girdhur Sing, at the suggestion of the Appellants, 
desired the Respondent to allow each of them to have 
the management of a village of the estate ; but the 
Respondent refused such permission. Girdhur Sing, 
thereupon, to mark his displeasure towards the Re¬ 
spondent, and to induce him to obey, executed an 
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instrument, dated the 27th of January^ 1826, whereby 
he purported to dispose of his estate equally between 
the Appellants, who were to have one-half, and the 
Respondent and Riindheer Sing, who were to have the 
other half. This document, however, was unattested, 
and it appeared was not intended by Girdhtir Sing to 
be a complete instrument, or to be in any respect 
operative. The Appellants, however, having obtained 
possession of the document, and insisting that it was 
valid and authentic, filed a petition in the Court of the 
^lagistrate of Caivnpore, claiming their right to have 
the estate divided between them and the Respondent. 
In the course of this proceeding, Girdhnr Sing pre¬ 
sented three several petitions to the Magistrate, dated 
the 13th of Jidg, 1826, the 18th of November, 1826, 
and the 19th of March, 1827, in which he disavowed 
this instrument, and declared that, according to the 
custom of the family, the estate was impartible, and 


descended entire on the eldest son ; he was also per¬ 
sonally examined by the Magistrate of Caivnpore, be¬ 
fore whom he made the following depositionThe 
fact is, I am personally concerned in no dispute ; for, 
as long as I am living, I am the proprietor of my estate, 
and, of course, maintain my children and relatives. But 
the custom in my family has been this, through every 
generation since this estate has come into existence, 
that the eldest son succeeds to the musnud, and the 
estate is held by him entire and undivided, and that 
the subsistence of the other sons is provided for. At 
present my enemies are embroiling my sons, with the 


view to create some serious dissension in my family, 
and, only a short time ago, they had so far succeeded 
as to alienate from me my eldest son, Ghiinsiam Sing. 
Urjnn Sing, upon that occasion, brought to me a docu- 


A 
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meat which he had prepared in his ovm way, and I, 


in order to intimidate Ghunsiani Sing, attached my 
signature to it, and kept it by me ; but Urjun Sinn, 


\nthout mv knowledge, abstracted, it, and filed it ir ghunsiam 

* . • . T 7 SING. 

the Court. I have neither written nor given to Urjim 


Sing that document, nor has such been the custom of 
my family ; and did I seriously intend to do so, I 
should have certainly had it attested by witnesses and 


registered in Court.” 

The Magis'frate, in order to ascertain the existence 
of the custom, addressed to four neighbouring Rajas 
the following questionWhether, in the families of 
Raja, Rana, and Rawut, the estate is divided among 
all the heirs, or devolves on the eldest son alone?” 
To this question Raja Dan Sing answered. That, in 
the families of all such Rajas as receive the kashka 
(or mark of red ochre on the forehead) and sit on 
■guddies, the estate is not divided into shares, but that 
■ it is customary for the eldest son to succeed his father 
in the guddg ; that they continue subject to his autho¬ 
rity ! and that such has been the custom in his family 
from ancient times.” The other Rajas returned an- 
.swers to the same effect, that the estate was not 
divided into shares, but that the eldest son alone sue- 


ceeded to it. 

Under these circumstances, the Magistrate^ dis¬ 
missed the complaint of the Appellants, stating in his 
order of dismissal, that Raivut Girdhtir Sing had full 
authority to act as he had done in nominating the 
Respondent as his successor. The Appellants. Urjun 
Sing and Doorjun Sing, then instituted a joint action 
against Rawut Girdhur Sing, Raivut Ghunsiam Sing, 
and Rundheer Sing, in the Provincial Court at Bareilly 
for a partition. This claim was dismissed, the Court 
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holding that the Appellants had failed to prove that, 
according to the custom of the family, the estate was 
divisible. This decree was confirmed, on appeal, by 
the Suddcr Deivcmny Court at AUahahad, 

Rawut Girdhur S'niy died in 1834 ; at his death 
the Respondent succeeded as eldest son, and was 
placed on the musnud. The Appellants applied to the 
Deputy Collector of the Zdlah Cawnpore to have their 
names entered on the registry, jointly with that of 
the Respondent, as proprietors of the estate in ques¬ 
tion, which the Collector, without inquiry into the 
family custom, allowed, and registered their names, 
with that of the Respondent, in tlie registry-book of 
his office. The Appellants then got possession of 
the ilaJia. 

In consequence thereof, Eaivut Ghunsiam Sing, on 
the 24th of January, 1838, filed his plaint in the Court 
of the principal Sudder Amin, of Cawnpore, against 
Raivnt Urjun Sing, and Doorjun Sing, and Rundheer 
Sing, a minor, for recovery of the entire ilaha of Ra- 
wutporc, consisting of twenty-one villages enumerated 
in the plaint, in pergunnahs Bithoor and Jagmow, in 
the Zillah of Cawnpore. The plaint, after setting 
forth the facts above stated, alleged, that in the family 
of the Raivut, the hereditary estates and property were 
not subject to division, but vested entire in the eldest 
son, whether by birth or adoption, and after complain¬ 
ing of the act of the Deputy Collector in entering the 
Defendants» names jointly with his in the registry, as 
contrary to the rules of Government and the custom 
of the Plaintiff’s family, he submitted the following 
statementFirst. That estates held by families 
of Rajas, Raos, Ranas, and Rawuts, and the undmded 
ancestral inheritance of the Plaintiff, are not liable to 
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parlilioii on the death ol‘ an incumbent, and that the 
custom of the exclusive succession of one individual 
to the miisiuid, as the chief or head of the family, 
cannot be disregarded or annulled. Second. That as 
Defendants’ claim for the division of the estate in 
question had, in the original suit and appeal, been 
dismissed by the Judges of the Civil Courts without 
a final and conclusive order, how can the Deputy Col¬ 
lector, in the absence of a final order from any of the 
Courts, recognise that claim without hearing even the 
objections of the Plaintiff ? Third. That if Bussiint 
Eai, the legitimate son of Rawut Kurn Rai, after the 


accession of Khiirg Rai to the musmid, as above stated, 
were deprived of his paternal estate, how can Defend¬ 
ants, who are by a second wife, be considered, con¬ 
trary to all former custom and prescription, entitled 
to a share by partition in the villages of the estate 
aforesaid, which has never been subjected to division? 


That what had been stated respecting Bussuiit Rai can 
be px'oved by his descendants, who ai*e piesent at Ra~ 
wutporc and he prayed that the names of the De¬ 
fendants might be excluded from the register of the 
Collector’s office, and his own restored, agreeably to 
the custom of the family, to the sole possession of 
all the villages (except mouza Kitpli) of ilaka RawiU- 

pore, &c. 
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The Defendants Urjun Sing and Doorjuu Sing, by 
their answei', denied that the eldest son had, accoid- 
ing to the family usage, undivided possession of the 
estate in question, or that it was a rule in theii family 
that the properly and estates were never divided, or 
that the musnud was restricted to the person of the 
eldest son, contending, that the villages composing the 
estates were 011 a former occasion divided between 
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>^si- Khiirg Rai and Gunnesh Ral, the sons of Bikramajeet, 
kawut and that Gunnesh Rai’s descendants now held the 

UkJUN SING T- I 7 1 • 

V. mouza KakacieSy and, in conclusion, submitted that 

ghuns^iam file Plaintiff was entitled by law to no more than one- 
siNG. fourth part of the estates in question. 

The Defendant, Rundheer Shig, did not appear or 
put in an answer to the plaint. 

The Plaintiff, in reply, insisted that the estates in 
question had been held by his ancestors as undivided 
hereditary property, and denied the fact of the alleged 
partition of the Zemindary by Bikramajeet, between 
Khurg llai and Gunnesh Rai, his sons. 

The Defendants in their rejoinder admitted that the 
disputed talook was an hereditary property, but as¬ 
serted that the Sastras nowhere prohibited the divi¬ 
sion of estates of Raos, Ranas, or Rawut. 

The Plaintitf entered into evidence, and filed a de¬ 
cree of the Zdlah Court of Cawnpore, dated the 22nd 
of May, 1812, in a suit in which Baz Sing was Plain¬ 
titf, and Rawut Girdhur Sing Defendant, in which the 
custom of the family for an eldest son to succeed to 
the inheritance, to the exclusion of the younger sons, 
after taking the opinion of the Pundit of the Court 
was recognised and declared. This decree contained 
the following declaration, “That as the Defendant 
has held possession of that and several other villages 
from the time of his ancestors, and has always borne 
the title of Rawut (as appears even from the deposi¬ 
tions of Plaintiff’s witnesses, and the potta granted to 
him, Defendant, by the former Collector of this Zillah), 
no doubt exists as to Defendant being the proprietor 
of mouza Khajoory, as well as of chuk Oodey Kurn.” 
Also a decree of the Provincial Court of Bareilly, 
dated the 11th of December, 1819, affirming on appeal 
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the decision of tlie Zillah Court of Cawupore in the 
above suit ; a decree of the Sudder Dewanny Adawlut 
at Allahabad, bearing date the 20th of September, 
1832, between Gtijraj Slug, Appellant, and Pirthi Pal 
Sing, Respondent; and a decree of the Provincial 
Court of Bareilly, dated the 5th of February, 1833, 
in a suit in which Lall Zalim and Loll Nurput Sing 
were Plaintiffs, and Raja Gunga Sing and others De¬ 
fendants, in both of which cases the Court had re¬ 
cognised and pronounced in favour of the validity of 
a family custom for one member to hold the entire 
estate to the exclusion of the other members of the 
family. He also examined three witnesses of great 
age, and well acquainted with the customs of his 
family. These witnesses deposed that, from a very 
early period, previously to the acquisition of the Bri¬ 
tish Government of the territory in which the estate 
was situate, no partition had taken place of the estate, 
and that the rule of succession was, that at the death 
of the person last seised, the eldest son succeeded to 
the entire estate as the Rawut or Raja, while the 
younger sons had only a right to maintenance. 

The principal Sudder Amin pronounced the decree 
of the Zillah Court on the 7th of March, 1839, in 
which he held that the Plaintiff had failed in esta¬ 
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blishing his claim, which was ordered to be dismissed, 
with costs. 

The Plaintiff appealed from this decree to the Sud¬ 
der Dewanny Adawlut of the North-West Provinces, 
at Allahabad, contending, in his grounds of appeal, that 
the decree was against the evidence in the cause, and 
contrary to the maxims of the Sastra and the custom 

of his family. 

Mr. R. Tayler, the Judge of the Sudder Dewanny 
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Court, before whom the appeal came on to be heard, 
with a view of obtaining- an exposition of the law upon 
the subject, submitted the two following queries for the 
bewitsfa of the Plindoo law-officers'of the Court: ‘‘ First. 
If there be certain villages in dispute belonging to a 
Raj, in which, according to the maxims of the Sastra, 
division is disallowed, and the incumbent of it furnish 
his heirs with a document stating, ‘ that after his death 
they may take their respective shares,’ and then after¬ 
wards say that ‘ he had only executed that document 
with the view to intimidate the eldest son, and that it 
(the document in question) has not been attested by 
witnesses can such document be considered valid, 
according to the maxims of the Sasfral Second. 
Should those villages not belong to a Raj, (which 
cannot be divided,) but be held in a Zemindanj or 
coparcenary tenure (which is subject to partition ac¬ 
cording to the maxims of the Sastra), and the pro¬ 
prietor of them should similarly furnish liis heirs with 
a document containing a permission for them to divide 
the estate after his death, and then afterwards say 
that ‘he had prepared the document in question 
merely to intimidate his eldest son, and that it has 
therefore, not been attested by witnesses;’ can that 

document be considered valid, according to the 
maxims of the Sastrat'^ 



To these questions the Pundit returned the follow 
mg answers:-lst. “When it is ascertained that a 
document is unattested, and has only been written for 
the purpose of intimidation, it cannot be considered 
valid according to the maxims of the Sastra Tie I 
words of Narcia, in riromifrodaya (leaf 60, pa-e 1^ 
me 5) are to this effect: that a document executed 
by one who is night and day in a state of intoxication, 
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or by a female, or a child, or if a documeiil has been 
procured by coercion, as for instance, by means of rawot 

A * ^ UHJUN olNG 

intimidation, &c., it cannot bo considered valid. The 

' ' rawut 

■words of Vrihaspati, in Bliagwavt Bhaskara (leaf 9, ghunsiam 
page 1), are these, that a document attested by one 
witness only is incomplete ; and Menu has stated, in 
the work entitled Mcuu Biiwiti {(ulhgaya 8, leat 63, 
line 164), that any oral or written engagement which 
may be contrary to the custom of a family, is not to 
be considered valid ; consequently, according to the 
authorities above quoted, a document not duly attested 
by witnesses, or one written in anger, or one which is 
opposed to the custom of a family, cannot be consi¬ 
dered valid agreeably to the maxims of the SaMra.” 

2nd. “ Villages appertaining to a Zemindarij can 
be divided without the authority of any document; 
however, if a document be written in the manner men¬ 
tioned in the question, it cannot be considered valid 
and he cited in support of this the authorities quoted 
in his answer to the first question, and proceeded, 

“ therefore, if (according to the above authorities) a 
document bearing the attestation of one single witness 
is to be considered invalid, how much more will not 
the validity of that document be questioned which has 

not boen attested at all? 

That Judge afterwards put the following further 
questions to the Pundit of the Court for his second 
opinion First. “ If it be customary in any Raj for 
the eldest son to succeed after the death of his father, 
and this custom be an ancient one, can any incum¬ 
bent, according to the maxims of the Sastra, divide 
the Raj in question among his sons, contrary to the 

saidcustomr’ 

Second. “ If in » Zemindary estate, also, it be an 

N 2 
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ancient custom for Iho eldest son alone to succeed to 
it after the death of his father, is an immediate pos¬ 
sessor, under such circumstances, authorised by the 
Sastra to divide that estate among his sons, contrary 
to the said custom of his family?’^ 

To these questions the Pundit returned the follow¬ 
ing answers:—First. “ No division of a Baj can be 
made with propriety by any one, if the doing so should 
be contrary to an ancient custom, for the Sastra re¬ 
quires that the custom and usage of a family sliould 
be principally observed, and consequently the page 
and line of works containing the doctrines of Rislii 
Eswara (or holy legislators) which have been quoted 
in the answer to the following second question, are 
quite sufficient to show the reason why an estate of 
this description cannot be divided,” 

Second. “ Agreeably to the doctrine of Mitaeshara 
Viromitrodaya and Menu Smriti^ &c., no proprietor 
(nor his heir) can infringe an ancient custom, and 
cause the division of an estate to be made, winch, for 
several generations, has never been divided, in ob¬ 
servance of an old standing custom of the family in 
whose possession it has been, for the Sastra admits 
the pre-eminence of the custom and usage of every 
family. In the work entitled Menu Smriti (adhyaya 4, 

yatra 91, sloka 178), the words of Menu are these:_ 

‘That every one should observe the custom which his 
father and grandfather have observed, and that to act 
contrary to it would be improper.^ The words of 
Katyayana Rishi Eswara are these:—‘That one 
should observe the custom and usage of his family 
which may have existed for several generations;’ and 
in the yatra (leaf) and page of the yothi (or book), the 
words of Vrihaspati are to this effectThat what- 


ON APPEAL FROM THE EAST INDIES. 


181 


ever may be tlie staiidiDg custom of a country, caste, 
or family, it should be observed, and not infringed.’ 
In Pothi Karka, patra 145, line 9, the words of Yag- 
ngaivalkga arc as follows:—‘Whatever may be the 
custom of a country and family, it should be ob¬ 
served.’ In Pothi Meuitf adhgaya 8, patra 152, p. 2, 
the words of Menu Rlshi Eswara are Ihese:—‘That 
the ancient usages and customs established by ances¬ 
tors and other virtuous persons, which have obtained 
in a country and caste, should be maintained, and not 
set aside;’ consequently, no person or ‘his’ heir has 
the power, according lo the above authorities and 
maxims of the Sasfra, to divide an hereditary pro¬ 
perty, contrary to the usage and custom of his family, 
because it is necessary for every one to follow a custom 
which has been observed by his fatlier and grand¬ 
father from generation lo generation, and not to act 
contrarv to the maxims of the Sastra/* 

Mr. Tayler recorded his opinion on the appeal on 
the 28th of April, 1841, as followsThat from 
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the Pmidit’s bewusfa, any property, the division of 
which may not be prohiI>itcd by the maxims ot the 
Sastra, can, though a partition-deed may not be forth¬ 


coming, be divided into shares; and that when such 
a property happens to be a Zeniitulary, as in the case 
under consideration, nothing can hinder it from being- 
divided agreeably to the maxims of the Santra; con¬ 
sequently, the reasons given by the principal Siahler 
Amin in his decision in this case are correct and just;” 
but he ordered, “that the papers of this case bo laid be¬ 
fore another Judge, that final decree might be passed 
for dismissing the appeal and claim of the Appellant.” 

The proceedings were then laid before Mr. F. Currie, 
another Judge of the Sudder Court, who recorded his 
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I consider it satisfactorily proved that 
from the time of the sons of Bikramajeet (who must 
have lived many hundred years ago, and from whose 
time no less than some eight generations must have 
passed) this estate has never been divided, and that 
e\ery eldest son of a deceased incumbent has invari¬ 
ably succeeded his father by being elected the Rawut 
and sole possessor of (he estate in question, and that 
when an incumiient has happened to bo without a son, 
he has adopted a brother or a brother’s son, and ap¬ 
pointed him his successor, and the exclusive pro¬ 
prietor, of the said estate.” He then proceeded-— 
‘‘For several generations previous to the accession of 
the British Government in this countiv, as well as up 
to the present period, no custom of division has' ever 
obtained, and the eldest son alone of every incumbent 
has succeeded to its sole possession ; Plaintiff’s claim 
therefore, that the estate should be continued to him 
entire, on the ground of Ids being the eldest son 
IS consequently just and reasonable ” An,l ti 

ordered, that the papers of the case be laid before ThI 
third Judge of that Court for final orders. ^ 

The appeal was next laid before Mr 

another of the Judges of the Siuhler Court, who^con’ 
firmed the view taken by Mr Currip or, i 

he final judgment of the Court on the 30th of SeZ 
tcuiher, 1841, the material part of which was as fol 
lows:-’‘In my opinion, also, the circumstance of the 
non-division of the estate in question for the last seve- 
ra centuries, and its having been held solely by the 
oldest son, as asserted by the Plaintiff, are fully proved 
by the papers of the case, and that no reason or argu- 
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ment has been advanced by the Defendants to dis¬ 
prove the above assertions of the Plaintiff, or to lead 
to a different conclusion. Consequently, as many 
other cases similar to the one under consideration 
have foi’merly been decided by the Court, agreeably to 
the usages and customs of families (and the records 
of -which are adduced by way of precedents), the pre¬ 
sent case also requires that it bo decreed likewise, 
agreeably to the usage and custom of the Appellant’s 
family, by which ho, the Appellant, is entitled beyond 
a doubt to the recovery of the entire estate in ques¬ 
tion.” In concurrence, therefore, in opinion with Mr. 
F, Currie, it was ordered that the appeal and claim of 
the Appellant be decreed, and the decision of the 
principal Sadder Amin of Caivnporc, dated the 7th of 
March, 1839, be reversed, and that tlie costs of both 
Courts, with interest thereon, from the date of the 
decisions to the date of payment, be levied from the 
Respondents. 

Against this decree the present appeal was brought. 

The Appellants contended that the appeal was erro¬ 
neous,— 

First. Because the Appellants and the Respondent, 
and Rundheer Sing, were, according to the deed of 
partition of the 27th of January, 1826, and by the 
Hindoo law, entitled to the property in question in 
equal shares; and that the proof on the part of the 
Respondent, that, according to the custom of the 
family, he, as eldest son, exclusively succeeded to the 
property wholly failed. And 

Secondly. Because the decree of the Sadder Court 
was contrary to Ben. Regs. XI. of 1793, and II. of 

1803. ^ 
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The Respondent submitted, that the deci'ee appealed 

from ^vas right, according to law, and the evidence in 
the cause,— 

First, Because, according to the family custom, the 
ilal'a ot jRawiitpore constituted an indivisible estate of 
inheritance, which descended entire to the eldest son, 
in exclusion of the other sons. And 

Second, Because such family custom was in con¬ 
formity with the Hindoo law. 


Mr. Stuart, Q. C., Mr. Forsyth, and Mr. Maule. 
in support of the appeal, cited Bajali Deedar 
Ilossein V. Banee Zuhoor-oon-Nissa (u). 


MY. n igram, Q. C., Mr. Lloyd, Q. C., and l^fr 
Eihrnm,! F. Moore, for tlie Respondent, were 
not called upon to address their Lordships. 

Judgment was delivered, as follows, hy 
The Right Hon. T. Pemberton Leigh; 

We do not think it necessary to call upon the Re 

spondent. The only question in tl.n • 

, qaesuon in the case is one of 

the family custom and usage. Upon the acts of the 

liarty and the nature of the property the 

whether this property descends entii'; or is divSbJe’ 

upon that point it is said, that it is very possi' 

bl« ti.o party m.y have proper,,. 

division. It IS very true that t^n ^ ^ 

nature of this property are only 

k a 0.1 41 i ^^hether in our opinion it 

IS a Haj, and, therefore, Dosse«;< 5 nio- , 1 4 . i_x 

belong property th^, elr,”* "S'-*' 

By a deeiee, which was made in the year 1812, it 

(«) 2 Moore^s Ind. App. Cases, 
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is stated distinctly, that “as the Defendant has held 
possession of the various villages from the time of his 
ancestors, and has always borne the title of 'Raivut' 
(as appears even from the depositions of Plaintiff’s 
witnesses and the potta granted to him, Defendant, by 
the former collector of this Zlllah), no doubt exists as 
to the Defendant being the proprietor of monza Kha- 
joory, as well as of chuk Oodey Kurny 

Now, as to the nature of this property, it appears 
that the father of the present parties, unfortunately, 
was troubled with very disobedient sons, who quar¬ 
relled among themselves, and that lie made different 
dispositions at different times; first, in favour of one, 
and then in favour of the other, and probably made 

declarations. But in 1J^27, he was examined before 

» • 

the acting Magistrate of tlic Foiijdany Court of Cawn- 
porCf and being called upon to state the nature of the 
dispute existing between himself and his sons, lie 
stated, as to this property, as follows:—“The fact is, 
I am personally concerned in no dispute, for as long 
as I am living, I am the proprietor of mj’ estate. But 
the custom in my family has been this, through every 
generation, since the estate has come into existence, 
that the eldest son succeeds to the musnud, and the 
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estate is held by him entire and undivided, and that 
the subsistence of the other sons is provided for,** 

In 1827, it appears that the Magistrate thought it ne¬ 
cessary to inquire into the custom, with respect to the 
division of estates of Rajas, and got certificates from 
four Rajas, as to that custom, and the statement made 
in answer bv Raja Ran Siny was, **that in the families 
of all such Rajas as received the kashka (or mark 
of red ochre on the forehead), and sit on guddies, the 
estate is not divided into shares, but that it is cus¬ 
tomary for the eldest son to succeed his father in the 

0 
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giidclij; after that they continue subject to his autho¬ 
rity, and that such has been the custom in his family 
from ancient times.’* Statements to the same effect 
were sent by the other three Rajas, 

In addition to this, we have the pedigree of this 
particular family taking it up from the time of Raivnt 
Klieem Kiirn. It appears there had been, I think, 
eight descents, and in three or four at least of these, 
there having been more than one son, the property 
had not been divided between those sons; one very 
remarkable case is this, that Raivut Kurn Rai having 
adopted a son, that son proceeded to deal with the 
properly as an undivided estate, and excluded an after- 
born natural son of Rawut Kurn Rai. There are other 
cases in which, had there been the liability to division, 
that division might liave taken place. 

Then it is said, tliat it appears at tlie time of Bikra- 
maject, there was a division of a portion of this Raj, 
and that it was divided between two sons of Bikrama- 


jeef, Khurg Rai, who was adopted by Kuru Rai, and 
Ginniesh Rai, who was the next son of Bikramaject. 
Now, witli respect to that, it is necessary to make out 
that the property, which was then the subject of divi¬ 
sion, was the Raj of Ratvutpore. I cannot find that 
there is any evidence at all to that effect; all presump¬ 
tion is to the contrary, because Khurg Rai would have 
been in possession, at all events, of half that Raj, and 
the property stated is not the Raj of Raivut pore, but 
the Zemindary of Bikramajeet. Now that portion of 
the Zemindary has remained, it appears, exempted; 

if it had been part of Rawutpore, it would have been 
subject to the same state of things. 

Under these circumstances, therefore, the judgment 

will be affirmed, and of course in the usual way, mth 
costs. 
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' Appellant, 


Meerza Ally Mahomed Shoostry, 
and Beree ^Mariam Begum 


Bcspondents,^ 


On appeal from the Supreme Court at Bombay. 


■ Rc 3 judioala— Pleading and proof of—Mode of—General demurrer, if 
enough—Privy Council—Special leave (o appeal—Grant of—Imposing 
eonditions on appellant—Propriety. 

A general (IcnmiTor, on the ground of the subjeet-maltcr of the suit 
being ren Judicata, allowed to a suit brought in the Supreme Court of 
‘ PginUay, hf a i)arty <‘laiiniug certain property, which appeared by the 
statements in the Rill to have been the subject of. a previous suit in the 
same Court, in which the Plaintiff had intervened by petition, and obtained 
sonn* or<ler, the nature or effect of which was not stated, ami did not 
appear upon the Record then before the Court. 

This was an appeal from an order in tlie Supreme 
Court at Bombay, allowing* a general demurrer by tlie 
Ivespondents to a bill filed by the Appellant against 
the Respondents. 

The Bill stated, that Aga Mahomed Bahim Shera- 
zec, of Bombay, merchant, being largely indebted 
to the Appellant upon an account stated and settled, 
and for other advances, amounting together to the 
sum of Rs. 324,500, by an indenture, dated the 30th 
of December, 1845, and made between Aga Mahomed 
Bahim Sherazee of the one part, and the Appellant 


• Present: Members of the Judicial Committee ,—The Chief Jus¬ 
tice of the Common Pleas (Sir John Jervis), the Right Hon. Dr. 
Liishington, the Right Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. 
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of the other part, absolutely granted, bargained, sold, 
aliened and released to the Appellant, his heirs, 
executors, administrators and assigns, one undivided 
moiety or equal half part of and in all that piece or 
parcel of land or ground upon ■which Aga Maho7ned 
Rahim Sherazee had formed a dock for the building and 
repairing of ships, called the “ Mazagone Dock,^^ in the 
island of Bomhaij, together with one undivided moiety 
in the houses, buildings and appurtenances to the 
same premises belonging or appertaining: to have 
and to hold the dock, hereditaments and premises 
unto and to the use of the Appellant, his heirs, 
executors, administrators and assigns. That the Ap¬ 
pellant thereupon entered into possession of the dock 
and premises, and became jointly interested therein 
with Aga Mahomed Rahim Sherazee. The Bill fur¬ 
ther stated, that shortly after the conveyance to the 
Appellant, Aga Mahomed Rahim Sherazee conveyed 
unto Ilajee Goolam Iloossein Sherazee, his heirs, 
executors, administrators and assigns, the remainino- 
moiety of the dock, liereditaments and premises. The 
Bill further stated, that the Appellant and Ilajee 
Goolam Iloossein Sherazee, being so jointly entitled 
to the dock, hereditaments and premises at Maza¬ 
gone, entered into an agreement in writing with 
the Peninsular and Oriental Steam Navigation Com¬ 
pany, for a lease to the Company of the dock and 
premises; whereby it was stipulated and agreed, 
that the docks and premises should be completed bv 
the Appellant and Ilajee Goolam Iloossein Sherazee, 
or at their or one of their personal expenses ; and 
the channel leading to the docks cleared, and the 
docks kept in repair by them, or one of them, in like 
manner; and that it was stipulated by such agree- 
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mont, that if the i3roprietors of the dock and premises 
failed to keep the same in repair, any amount of 
money disbursed by the Company for that purpose 
or otherwise, should be deducted from the rent to be 
paid for the dock and premises. That the Company 
entered into possession of the dock and premises, and 
that large sums of money liad been expended by the 
Appellant in the completion, perfecting and repairing 
the same. That the sums so laid out and expended 
by the Appellant amounted to Rs. 25,800 and up¬ 
wards ; and that no- part thereof was defrayed by Tla- 
jee Goolam TIoof<<ieiu Sherazee, who died in Jidij, 1847. 
That by a decree, dated the 25th of November, 1846, 
made in a certain cause on the Equity side of the Su- 
preme Court of Bomhai/, wherein the Respondents, as 
residuary legatees of one Mahomed Ally Khan, were 
Complainants, and Aga Mahomed Rahim Sherazee, as 
the personal representative of Aga Mahomed Shoostry, 
who was the executor of the last Will of Mahomed 
Ally Khan, was Defendant ; it was ordered and de- 

4 

creed, among other things, that Aga Mahomed Rahim 

Sherazee should pay into the Supreme Court the sum 

of Rs. 11,74,459 and 65 reas. That at or previous 

to the time of the conveyance of the moiety of the 

dock and premises to the Appellant as aforesaid, the 

.4ppellant had no knowledge or information whatever 

of or concerning the proceedings or any of them in 
* 

the last-mentioned suit, or of the fact that any other 
suit, action or cause or proceeding whatever was 
pending, in any way affecting or relating, or which 
could affect or relate, to the dock, hereditaments 
and premises, or other the property, lands and goods 
theretofore of Aga Mahomed Rahim Sherazee. That 

the Sheriff of Bombay, on the 18th of March, 1847, 
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acting under certain writs of sequestration to him 
directed and issued out of the Supreme Court in the 
cause above-mentioned, entered upon, seised and se¬ 
questered the dock or docks, hereditaments and pre¬ 
mises, and thenceforward lield, and still at the date of 
the tiling of the Bill of Complaint continued to hold, 
the dock, hereditaments and premises in sequestration. 
The Bill then stated, that shortly after such seques¬ 
tration, and on the 8th of April, 1847, the Appellant 
presented his petition (a) to the Supreme Court for 
the purpose of supporting and making out his right, 
title, claim and interest in and to the docks, heredita¬ 
ments and premises in opposition to the claim made 
l>y the Sequestrator. That divers proceedings were 
taken, relative to the claim of the Appellant to the 
dock, licreditaments and premises, before the Supreme 
C'Ourt ; but that the Appellant failed to make out to 
the satisfaction of the Court, that the consideration 
money for such moiety or undivided part of the dock 
and premises had been paid, and that the claim of the 
Appellant was, tlierefore, not allowed. That no pro¬ 
ceedings whatever had been taken by any party claim¬ 
ing title or interest in respect of the moiety of the 
Appellant in the dock and premises, for the purpose of 
invalidating the conveyance to him, the Appellant of 
such moiety, or by establishing a title in opposition 


(a) It appears from a report of this case, nom, “Miishedy Kazim’s 
-laim,” Perry’s “Oriental Cases,” p. 35, that the mode in which the 
Plaintiff inten-ened in that suit was by filin- a petition and apply¬ 
ing by affidavit to Ije allowed to go before the Master and to exa¬ 
mine Witnesses, pro intcressc sno, when the Court, with the consent 
of the parties, examuied the witnesses viva voce, and directed issues 
to tr>' the right in question, and that after a trial, which lasted seve¬ 
ral days, the Court, on the 14th of November. 1848, decided a-ainst 
the validity of the Plaintiff’s claim. " 
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LO that of the xVppellaiit, or in priority over his title. 
And that no decree or order of the Supreme Court had 
ever been made, declaring the validity of the Ap¬ 
pellant's title, or for the delivering up of the convey¬ 
ance and other evidences of title to any other person. 
That the Peninsular and Oriental Navigation Com¬ 
pany had paid into the Supreme Court the sum of 
Es. 28,219, as and by Avay of rent for tlie dock-yard, 
and that such sum had since been paid into the hands 
of the Sequestrator, And the Bill further stated, that 
the Appellant Avas entitled to have the moiety of the 
dock and premises delivei'ed over to him out of the 
hands of the Sequestrator, and to have it declared 
that the same was freed and discharged from all claim 
and interest of the Eespondeuts or either of them, and 
to hold the same freed and discharged accordingly. 
And the Bill prayed, that the Appellant might be de¬ 
clared entitled to a moiety of the docks, &c. ; and 
that the rents thereof, which had come into the hands 
of the Sequestrator, might be delivered up to him, 
and that in case he should be unable to make out a 
good and sufficient title to the whole of the moiety, 
he might be declared to have a good claim and charge 
on such moiety for such monies as he should be found 
to have paid therefor and expended thereon, and to 
have a lien on the sum of Rs. 28,219 paid into Court, 
and for general relief. 

To this Bill the Defendants filed a general demurrer 
for want of equity. 
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The demurrer came on for argument before the 
Supreme Court, on the 14th of Ma\jy 1849, when the 
Court took time to consider the judgment. 

On the 17th of May, 1849, tlie Chief Justice (Sir 
Ershine Perry) delivered the judgment of the Court, 
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that the proceeding by the Bill was an attempt to re- 
agitale a claim which had been previously disposed of 
by the Court, and was, therefore, res judicata, and 
ordered the demurrer to be allowed -rt-ith costs. 

From this order the present appeal was brought. 

Mr. Lloyd, Q. C., and Mr. Fulton, for the Appel¬ 
lant. 

This demurrer was improperly allowed. The pro¬ 
ceedings of the Court on the Appellant’s petition, and 
the order dismissing the same, did not constitute a 
bar to the Appellant filing a Bill in respect of the 
matters therein complained of, as it is not stated in 
the Bill that the whole claim for relief prayed for had 
been previously disallowed by a Court of competent 
jurisdiction. The Defendants are bound to show 
that the subject-matter of this Bill was the same as 
was adjudicated in the former suit, and that the right 
came in question before a Court of competent juris-, 
diction, and that the result was conclusive so as to 
l)ind the judgment of every other Court. Behrens v. 
Sievehiny (a). That case, it is true, was upon a plea, 
but there is no difference in this respect between 
a plea and a demurrer. How is it shown that the 
matters alleged in the Bill are the same as in the 
petition? And how can it be said that it was res 
judicata, when the order made by the Court does 
not appear?—[Mr. Pemberton Leigh: Is not the fact 
of the former, suit having been before the same 
Court, and part of the Records of the Court, im¬ 
portant? Might not the Court look to those proceed¬ 
ings?]—Those proceedings were not before the Court 

(a) 2 Myl. & Cr. 602. 
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when the demurrer was argued, and the Court 
could not incorporate them with the Bill.—[Mr. 
Pemberton Leigh ; As the Bill is framed, the Ap¬ 
pellant claims, first, an absolute right by purchase to 
one moiety, and then he claims a lien on the whole 
property for sums expended by him upon the pre¬ 
mises. Now, if such a case as this was in the Courts 
here, would lie not proceed by petition, as the Plain¬ 
tiff did, and would not the Court refer the matter to 
the Master, upon whose report liberty would be given 
him to proceed at law by ejectment? Or if the matter 
was too complicated for adjudication upon the record, 
then the Court would give him leave to file a Bill for 
the purpose of raising the question necessary to the 
investigation of his title. Now, as such a course, which 
would be obvious and proper, has not been pursued, 
would it not be assumed that the Court was satisfied 
upon the facts disclosed in the petition, and the evi¬ 
dence brought forward by the Appellant, that his claim 
was untenable? and, as he has neither excepted or 
appealed fromj that decision, could he bring a fresh 
bill for the same matler, without such bill being de- 
' murred to?]—He might have brought an equitable 
ejectment. Ansclell v. Ansdell (a), Ricardo v. Gar- 
cias {h), Pickford v. Hunter (c), Hyde v. Edwards (d), 

Vin. Abr., tit. Decree,” were referred to.—[Sir 
* 

iJohn Jervis-. Is not the case, Eobson v. The Attorneij- 
General (e), in point?]—The present Bill was a proper 
proceedin'*-, and in conformity with the practice of the 
Supreme Court ; and upon the facts stated therein, 
the Appellant was entitled to the relief prayed. 
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(ff) 4 Myl. & Or. 440. 
(c) 5 Sim. 122. 

(c) 10 Clk. & Fin. 471. 


(b) 12 Clk. & Fin. 368. 
(d) 12 Beav. 160. 
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Mr. Turner, Q. 0., and Mr. Leith, for the Re¬ 
spondents, were not called upon. 


The Eight Hon. T. Pemberton Leigh : 

lids case luis been argued with very great ingenuity, 
and many points brought forward ; but the whole 
question which we have to determine, is, whether 
upon this Bill, it appears that the Plaintitf ought to be 
permitted to prosecute this suit ; whether he has 
grounds upon the state of things presented on the 
record, for saying the suit ought to proceed. 

Now the facts appear to be these:—In the year 
1845, the present Appellant represents that he pur¬ 
chased a moiety of the property, which is the subject 
of the present suit, from a person named Sherazee ; 
that a conveyance Avas made of that moiety in con¬ 
sideration of a sum of money partly then owing, and 
partly paid as a further consideration for the purchase ; 
■that he entered into the possession of that moiety 
jointly with the proprietors of the other moiety, and 
that they together agreed to let it to the Steam Navi¬ 
gation Company at a rent, a part of the agreement 
being, that the lessors should keep the property in 
repair, and that if it was* not sufficiently kept in re¬ 
pair, then the lessees should be at liberty to deduct 
the expenses of repair out of the rent ; that in 1847, 
large sums had been expended by the Appellant on 
account of these repairs under this agreement, and 
that no part of those sums was contributed by the 
other tenant in common. He then states, that a 
decree was made, on the 25th of November. 1846, 
against Sherazee, for the paATnent of a large sum of 
money in a suit which had been instituted, and that 
under proceedings in that suit the Sequestrator took 
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l)ossessioii of llic estate as being* the proi;)orty of 
tiherazee. In this stale of things, 1 apprehend, 
according to the slate of this record, the Plaintilf’s 
course was perfectly plain, and there was only one 
course that he could take, as I understand the prac¬ 
tice here. He had a legal title to one moiety of this 
estate, the whole of which had been seized by the 
Court as belonging to another person. The Appel¬ 
lant’s Counsel said he might have proceeded, if he had 
chosen to incur the consequences of contempt, with¬ 
out any application to the Court, by a proceeding in a 
Court of law. He did not adopt that course, which 
if he had would certainly not have been a very wise 
one. But he presented a petition which he states in 
the Bill was “for the purpose of supporting and 
making out his right, title, claim, and interest in and 
to the dock, hereditaments and premises, in opposi¬ 
tion to the claim made by the Sequestrator.” Now 
according to the case which he had made the course 
to be taken was perfectly clear ; if he had a legal title, 
he was to be at liberty to assert that title to the pi'o- 
perty which was in dispute ; that is to say, the lien 
which he had upon the rents and profits. J appre¬ 

hend that the usual course would be by an inquiry 
before the Master, or if it could not be so done, then 
it would be the subject of a suit, which the Court 
would give him liberty to institute, for the purpose of 
ascertaining and detei’mining those I’ights. Now what 
the order was that was made upon that petition does 
not appear, and the Appellant has strongly pressed 
upon the Court that fact, by saying, how can it be 
said that the matter is res judicata, when from all 
that appears in these proceedings there was no deci¬ 
sion at all? But does the Appellant state anything 
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i8s^ ill liis Bill that shows, supposing such Bill to he pend- 
musadkk iiig, that he is at liberty cither by any order of the 


Mahomed 


cazum Court, or trom any inherent ecputy in himseli, to m- 
sHERAZhE Y\Q has not told us what order 

^^ALh\^ was made, he must take the consequences: we must 

slfocsiRY it was an order which either entirely dis¬ 

allowed the claim, or allowed him to take some pro¬ 
ceeding which he has not thought fit to adopt. In 
tliat state of things, how is it possible to say that this 
Bill is one that ought to have been maintained? It 
is said by the Court below that he is concluded, that 
that order, if erroneous, cannot now be appealed 
against. It may be necessary, if he has any ground 
of complaint against that order, to make some special 
application for the purpose of impeaching it; but whe¬ 
ther such application would succeed or not, is not the 
question now before us: the only question that we 
can determine is, whether the present proceeding 
taken by the Appellant was a fit and proper proceed¬ 
ing, and one which the Court ought to have main¬ 
tained. We think it is not ; and, therefore, the order 
allowing the demurrer in the Court below must be 
affirmed, and with costs. 


3.(th Apiit, 

1852. 

In re 
Musadee 

.MAHOMED 

Cazum 

Sherazee 


In re Musadee Mahomed Cazum Sher^yzee.* 

Lp.'ivo given to appeal, uiulcr eironmstaiiccs, though the time limited by 
tho Bombay Charter had expired, and the decree of the Court below sanc¬ 
tioning the sale of real estate, the subject of the suit, had been partially 

In consequence of the intimation contained in the 
above judgment, Musadee Mahomed Cazum Sherazee 

• Present: Mem^rs of the romm,7tee,-L.,r,l Cran- 

Chief JusUee of the Common Pleas (Sir Jolm Jervis), the Ri^ht 
Hon. Dv. Liishmgton, and the Right Hon. Sir Edward Ryan 
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actd on; the petitioner uiulertuking not to disturb the possession or title 
of the purchasers of any part of the property actually sold; to give securily 
for costs, and to abide by any order which the Judicial Coniinittec might 
think lit to make, touching the matters in dispute. 

presented a petition, jiraying for leave to appeal from 
the Order of the Supreme Court, dated the 14th of 
NovemheTf 1848, made in the suit mentioned in the 
Bill. 

The petition now came on for hearing. 

Mr. Lloyd, Q. C., and Mr. Forsyih, in sui^port 
of the peition, 

Submitted, that it was a case for the indulgence of 
the Court ; that, although the time limited by the 
Bombay Charter for appealing had expired, yet that 
the ^lay arose from the petitioner having been ad¬ 
vised to file a Bill instead of appealing against the 
Order of the Supreme Court. 

4 

Mx, Leith, contra, 

Urged, that it was not such a case as justified the 
exercise of the. discretionary power vested in the 
Court, as the Sequestrators had proceeded to sale, and 
had ali'eady sold portions of the estate, the subject of 
the suit, in which the petitioner had been admitted to 
intervene, and had been allowed to examine witnesses, 
pro interesse suo, which portions were then in the pos¬ 
session of the purchasers, whose title Avould be affected 
by the admission of the appeal. He insisted, more¬ 
over, that an appeal would not lie from the Order 
dis missin g the petition, as the sole question that could 
be raised upon appeal was the credibility of the wit¬ 
nesses, Avhich the Court below had discredited. San- 
tacana v. Ardevol (a). In re Shertvin (6). 

(a) 1 Knapp's P. C. Cases, 269. (b) 4 Moore’s P. C. Ca-ses, 311. 
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Lord Ckanwokth: 

Their Lordships have considered what course they 
ought to lake in this case, which is one of some em¬ 
barrassment, because the parties in Bombai/, after the 
adjudication upon the reference, pro inicresse sito, took 
a proceeding which has been determined, first, by a 
Court of competent jurisdiction at Booibap, and after¬ 
wards by this Committee, to have been erroneous ; 
and having failed in that proceeding, the consequence 
has been, as we arc told, that the property in question 
has been sold, and persons have acquired title under 
that sale, which they had a right to consider an effec¬ 
tual and valid title against all the world. 

Xow we are inclined to think that it may be rea¬ 
sonably said that the course which was taken by the 
parlies, though erroneous, may have been taken bona 
fide, under the belief that it was the proper course. 
I cannot say I am myself perfectly satisfied that it 
was so ; I should like, on that subject, to have had 
an affidavit explaining why it was, and showing it was 
altogether a mistake from the beginning. The diffi¬ 
culty we have had has arisen from this, that pur¬ 
chasers, third persons, innocent persons, have ac¬ 
quired a title, or certainly may have acquired a title, 
which may be affected by permitting the party now to 
appeal. At the same time, we think, we see a course 
which may give the petitioner what he wants, and 
pxo ect any purchaser. The order we shall make is 
t us, and if the petitioner do not assent to it, his peti¬ 
tion will be dismissed. ‘ ‘ The petitioner consenting 
and undertaking that he will, under no circumstances, 
disturb, or attempt to disturb, the possession or title 
of the purchasers of any part of the property seques¬ 
tered, and since sold, let him be at liberty, -within six 
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calendar months, to appeal against the order of Ihe 
14th of November, 1848 ; giving security for costs to 
the amouixt of £1500 ; this undertaking of tlie peti¬ 
tioner net to prejudice any right ho may have against 
the purchase money of the said premises, or any part 
thereof ; and also consenting and undertaking to abide 
by any order -which the Judicial Commitloe may lliink 
fit to make, touching the matter in dispute, and the 
costs of the proceeding/’ 


Nawab AMiN-ooD-Dowr.An 

others . 



A ppcJlanfi., 


AND 


Syud Roshun Ali Khan and 
TIMA Begum . 



Itcsi)ov(leni,s.^ 


On appeal from the Sadder Dewanay Court at Alla- 

liahad, Bengal. 


Practice—Privy Council—Finding of fact—Gcnuincnesfi of will—Finding 
as to—Interference in appeal—Mahomedon law—Oral IVill by Sliia 
—Validity. 

A nuncupative Will by a MalionuMlan of the Shias sect, bofiueatliing 
jiroperty, less in aniouiit than one-llnr<l of his estate, hehl valid by the 
Mahoniedan law, and effect given to the bequests. 

Semhle .—Sucli verbal bequests would have been valid, even if beyond 
a third of the testator’s estate, jjrovided the heirs concurred iu the 
bequests. 

4 

In this case, the only question between the parties 
was the validity of a nuncupative Will of the late 
Nawab Moatumud~ood-Doivlali, declared by him on the 
2nd of May, 1832, whereby he gave and bequeathed, 


* Pre.-ent: Members of the Judvial Committee ,—Tlie Cbief Jus¬ 
tice of the Common Pleas (Sir John Jervis), the Uight Hon. Dr. 
Tjiishington, the Ri"ht Hon. T. Pemberton Lei^h, and the Right 
lion. Sir Edward Ryan, 
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among other bequests, a monthly allowance of Ks. 
300 to each of the Eespondents, Syud Roslnin Ali 
Khan and Syud Shah Newaz Khan, since deceased, 
and now represented l)y the Respondent, Fatima 
Begum. 

The parties were Mahomcdans of the Shias sect. 
The bequests made by the Testator in favour of the 
Respondents and others, amounted to less than one- 
third of his estate. The Appellant, Nawah Amin- 
ood-Dowlah, was the son, and the Re.spondents re¬ 
lations and dependants, of the Testator. 

The deceased formerly held the office of prime 
minister to the King of Oitde. He left the ser¬ 
vice of the King of Ottde, and settled in Cawnpore, 
in the presidency of Bengal, whither he was accom¬ 
panied by the Respondents and other members of 
his family. By an agreement entered into between 
the King of Oude and the British Gov'ernment, on 
the 17th of August, 1825, the sum of Rs. 20,000 
per mensem was secured in perpetuity to the de¬ 
ceased as a pension for the maintenance of him¬ 
self and family. This agreement, so far as it related to 
the above pension, was in these terms: “This allow¬ 
ance is to be paid in perpetuity to the Naivab and his 
heirs. It will be paid in perpetuity after his demise, 
agreeably to his Will, to his sons, daughters, and 
wives, and other dependants. If it happens that he 
makes no Will, in that case the allowance is to be 
given to his lawful heirs, according to the laws of 
inheritance, in conformity to the tenets of the 
Shias/^ The Nawah allowed to the Respondents out 
of the above grant the sum of Rs. 300 monthly, 
each ; to his sister (the Respondent) Fatima Begum, 
the monthly allowance of Rs. 300 ; and to his other 
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sister, Noor-oon-Nissa Begum^ the monthly $um of 
Rs. 200, and these alio^v^lnces were contiiiuecl to be 
paid by him up to the time of his decease. 

Previous to his death, the Naivah declared his Will 
in the presence of several persons ; and he appointed 
the Appellant his executor, and directed that the 
above allowance of Rs. 300 to each of the Resjion- 
dents, and the allowance of Rs. 300 and Rs. 200 to 
each of his sisters, should be continued to be paid to 
them from the pension secured to him by the agree¬ 
ment of the British Government. 

Shortly after the death of the Kaivah, Shah 
Newaz Khan and Roshun All Khan applied to the 
Appellant for payment of their allovrances, to 
which- application he replied by letter, dated the 
25th of September, 1832, as follows: Your es¬ 

teemed letter requesting paA^ment of your allow¬ 
ances, in accordance with the Will of mv revered 
father, Nawah Moatumud-oofl-Dowlah, peace be to 
him! and to confirm the legacies of the deceased to 
others, has come to hand, and has informed me of 
your wishes. As regards myself, I have no objection 
to pay your allowances ; because the deceased, in re¬ 
spect of this matter, emphatically declared his Will, 
viz.: That if you should be grieved on account of 
your allowances, or for want of respect to your sta¬ 
tion, his soul would have no rest or peace in the 
grave. It is true that he appointed me his executor 
as regarded you, and declared his Will ; but as the 
payment of your allowances is contingent on effect 
being given to the Will, and on my being acknow- 
ledged his representative ; and as the operation of the 
Will declared by the deceased Nawah is held in abey- 
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ance in consequence of the machinations of evil dis¬ 
posed persons, and I have claimed to be the executor 
of the Will, and as yet there is delav in the comple¬ 
tion of the arrangements, I put it to you as a point 
of justice, to say whence I am to obtain the means of 
paying your allowances. If ^lajor Loiv assents to 
pay your allowances from the Government acknow¬ 
ledgment, agreeably to the said Will, to my seal, since 
I am the executor of the deceased Nawahy and if he 
gives me the control in every respect of the family, I 
will always continue to discharge your claims and the 
claims of other claimants without demur.” 

The Appellants afterwards refused to pay these 
stipends, and on the 12th of March, 1835, the 
Respondents and Shah Netvas Khan filed 

their plaint in the Zilla Court of Caumpore, against 
Naivah Nizayn-ood-Dotvlah, Natvah Amin-ood-Bow- 
lali, the sons, Khas Mehal and Klioord Mehal, the 
widows of the deceased Nawah, and the guardians 
of Bahir AH Khan and Mahowed AH Khan, the sons, 
Fatima Beffum and Nunhi Begnm, the infant daugh¬ 
ters of the deceased Nawah, in the first instance, to 

recover the sum of Rs. 7200, the amount of one year’s 
allowances. 


The Defendants, Nawab Amin-oncI-Dowlah and Ni- 
zam-ood-Doivlab, and others, put in their joint answer 
to the plaint on the 29th of April, in the same year, 
in which they insisted, that the suit of the Plaintiffs' 
was illegal, that the omission of three rears’ allow¬ 
ances and a suit for the allowance of only one year 
instead of suing for the whole, amounted ‘ to an in- 

.-.clion the le,,. 

J..M,ee of the Plointiffe. • 
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for proofs of the testamentary declaration of the de¬ 
ceased Naivah, 

Tn consequence of this objection, the original Plain¬ 
tiffs, on the 30th of May, 1835, commenced a fresh 
suit against the Defendants, for recovery of the sum of 
Es. 14,400, the allowances for two years, commencing 
from May, 1833, and ending with April, 1835. To 
this snit the Defendants urged the like objections 
by way of defence, as they had pleaded to the ori¬ 
ginal plaint. 

The Plaintiffs entered into evidence to establish 
their case. They filed the letter dated the 25th of 
September, 1832, from the Defendant, Nawah Amiv- 
ood-Doivlah, to the Plaintiffs ; an agreement between 
Nawah Beyam and other members of the family to pay 
the Plaintiffs their allowances according to the testa¬ 
mentary declaration of tlie deceased Nawah ; various 
letter.s from Khas Mehal, and Khoord MeJial, ad¬ 
mitting the Will ; and a fitfwa of the Mahomedan 
lawyers estabilshing the validity a verbal testamen¬ 
tary declaration. They also examined seven wit¬ 
nesses, who proved, that the deceased Nawah, being 
in his perfect sejises, made a testamentary declaration 
in favour of the Plaintiffs. Three of these witnesses 
were attendants, who waited upon the deceased Nawah 
in his illness, and were present at the time of the 
Nmvah declaring his Will, and their testimony was cor- 
I'oborated by other witnesses, also attendants on the 
deceased. 

Tlie Defendants did not enter into anv counter- 

» 

evidence to rebut the Plaintiffs’ case, although allowed 
tv/elve months for that purpose. 

f 

The decree of the Zilla Court of Cawnpore 
was pronounced on the 30th of August, 1836: the 
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decree, after staling at length the nature of the plead¬ 
ings and evidence in the cause, proceeded in these 
terms: “The issues in this case are two:—First, is 
a verbal Will good and valid, under the Mahomedan 
law, or not? Secondly, did the late Nawah, in his 
last sickness, verily declare his Will in favour of the 
Plaintiffs to the effect pleaded by them, or not? As 
logards the first question, it is evident from the opi¬ 
nions of the learned of Lucknow, which bear their 
seals, among whom is Moulavie Sijud Mahomed, the 
Moojtahid of the Shia sect, that a verbal Will is valid, 
and will be of effect to the extent of one-third of the 


estate of the deceased, without the consent of the 
hoiis, and even beyond a third if the heirs consent 
thereto.” And upon the second point, the decree 
proceeded as followsThe fact, therefore, that the 
late Naivab declared it to be his Will that the monthly 
allowances assigned to them, corresponding in amount 
with the sum claimed by the Plaintiffs, should be paid 
to Plaintiffs in perpetuity from the Government obli¬ 
gation, is fully established and proved by documents 
and oral testimony, and, agreeably to the Mahomedan 
law. Plaintiffs are entitled to monthly allowances from 
the money mentioned in the Government obligation 
Defendants objected to an action being brought for 
the allowances of one year, and that two years had 
been omitted ; as Plaintiffs, however, have instituted 
an action for the allowances of the remaining two 
years, this objection is removed. Although the Va¬ 
keels of Defendants were directed, by a proceeding 
dated 19th of June, 1835, to file such evidence as they 
might have to disprove the claim, and a week was 
allowed for that purpose, no evidence to disprove the 
claim of Plaintiffs has been put in on the part of the 
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Defendants, although a -whole year has expired since 
that order was passed ; but at this present moment a 
petition, accompanied by a list of eight women, to 
prove that none of the female witnesses on the part 
of Plaintiffs were present during the sickness of the 
late Naivah, has been filed; but as the object is to 
prove a negative, it is rejected. The claim of Plain¬ 
tiffs being proved. Plaintiffs arc entitled to receive the 
amount of their claim from the Defendants who have 
. received the payments under the Government obli- 
. gatibn.*’ And it was ordered, that a decree should pass 
in favour of Plaintiffs against all the Defendants for 
the amount of claim, with costs. 
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The Defendants appealed from^this decree to the 
Siidder Dnvanny Adaivlut at Allahabad. The pro¬ 
ceedings came before Mr. Walter Eiver, one of the 
Judges of that Court, who, on the 3rd of December, 
1836, recorded his opinion, as follows:—“I am of 
opinion, that the decision of the lower Court is very 
imperfect and incomplete. The validity of a verbal 
Will, based on the authority of the futiva relied on 
by the Judge, which was filed by the Kespondents 
themselves, might have been admitted, had the Judge, 
after having completed the record, sent the papers of 
the case to the Mufti of the Zilla Court, agreeably to 
established practice of Court, and in conformity to 
the provisions of sec. 17, Eeg. III., 1803, in order 
that the Mitffi, taking into consideration the evidence 
on both sides, miglit first determine whether the Will 
had been declared, or not ; and then, keeping before 
liis eves the commands of the Mahomedan law, have 
declared whellier it was valid, or otherwise. Again, 
as regards the letters written by Defendants, which 
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Plaintiffs adduce as evidence, and the testimony of 
Plaintiffs’ witnesses, I am of opinion that, until the 
counter-evidence on the part of the Defendants is 
fully and completely taken, they ought not to be re¬ 
ceived as proofs. On the above grounds, I am of 
opinion, ,that the evidence on which the lower Court 
relies as proof of the Will is insufficient. In his decree, 
the Judge states that Defendants failed for a whole 
year to file their counter-evidence, although the term 
of one week had been granted them. Although the 
Evidence on the part of the Plaintiffs had been com¬ 
pleted, and although there was delay on the part of 
the Defendants in filing their counter-evidence, never¬ 
theless, I am of opinion that, considering the great 
importance of the ^ase, and the fact that no Will had 
been made in writing by the Testator, in behalf of the 
legatees, the Judge ought, in observance of the rules 
laid down in Eeg. XX\nr., 1814, to have admitted 


further inquiry and investigation, and received the 
counter-evidence on the part of Defendants. This 
course not having been observed, I consider the deci¬ 
sion of the Zllla Court to be extremely incomplete 
and imperfect.- And the Court ordered, “That the 
decision of the Judge of Zilla Cawnpore^ dated 30th 
of August of that year, should be reversed ; and that a 
copy of that proceeding, together with a copy of the 
Appellants’ petition, should be sent, under cover of a 
precept without limit of tei-m, to the Judge of Zilla 
Caivnpore, directing that officer to place the case on 
its original number on his file ; and, taking into con¬ 


sideration the objection, that Plaintiffs had brought 
separate suits for one and the same object on an iden¬ 
tical claim, and after taking the counter-evidence of the 
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Dei'endants, calling’ i‘or a fiitwa from the Mufti of the 
Court, and observing the directions above given, to 
dispose of the case in the regular mode.*’ 

ill pursuance of this order, the suit was restored to 
its original number on the tile of the ZiUa Court for 
re-trial before the Sudder Amin, with directions for 
him to take the depositions on oath of the witnesses 
mentioned in the list tiled by the Defendants. 


The Defendants examined seventeen witnesses, who 


were servants in their employ. These witnesses were 
produced to contradict the Plaintiffs’ witnesses in sup¬ 
port of the Will. The elfect of their depositions was, 
that they did not hear the Vvill declared as alleged, 
and that the deceased was speechless at .the time. 
The Plaintiffs also examined further witnesses, con¬ 


sisting of the physician, and personal servants of the 
.deceased Nawah ; whose testimony was conclusive as 
to the soundness of his state of mind, and confirmed 
tlie previous evidence, as to the declaration of the 
Will in question. 
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On the 31st of December, 1838, the Zilla Court 
pronounced its decree in the cause, the material part 
of which was as followsWithout reference to 
the insufficiency of the grounds contained in the former 
decision and the evidence adduced by the Plaintiffs in 
proof of a verbal Will, there being no siting, it is 
the opinion of the Sudder Court, that the institution 
of one, suit for part of a matter, and a subsequent suit 
for the remaining part, viz. of the allowances, brought 
on the objection of Defendants, is irregular with re¬ 
ference to the practice of the Courts and the provi¬ 
sions of the law, and, therefore, open to nonsuit.” 
And it was ordered, ” That the claim of Plaintiffs 
b(? nonsuited, and that the Plaintiffs pay the costs of 
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this and the Sudder Court, and Plaintiffs are compe¬ 
tent to bring suit, de uavOy for their entire claim.” 

In the second original suit, instituted, as before 
stated, for the recovery of two years’ allowances, pi'o- 
ceedings to the same etfect took place as in the ori¬ 
ginal suit for the one year’s allowance, and by a de- 
ciee of the 31st of December^ 1838, an order was made 
for a nonsuit in the second suit. 


In consequence of the above proceedings, Sj/itd 

Shah Ncicaz Khan and Mecr Roxhun Khan, on the 

23i'd of April, 1839, filed a fresh plaint, being' the 

third original suit, in the Zilla Court of Cawnpore, 

against the same Defendants, claiming by such plaint 

to recover the sum of Rs. 49,800, the allo^vances 

due for six years and eleven months, commencing 

from Map, 1832, to the date of filing the plaint 

The facts pleaded were the same as in the former 
suits. 


The Defendants put in an answer to this plaint, 
whereby they insisted that the Plaintiffs were not rela¬ 
tives of the late Natoab ; that after investigation by 
the Government authorities, the Will had, in fact 
been adjudged invalid, an order having been made by 
the Resident and Supreme Council for the distribu¬ 
tion of the deceased Nawab’s estate among the legal 
heirs, according to the Mahomedan law, which had 
been done ; and that until the Plaintiffs brought an 
action against themselves and the Government to set 
aside these orders, the present suit could not be sus¬ 
tained ; and they submitted, that the Plaintiffs ought 
to be nonsuited on that ground ; that the letters, put 
in evidence by the Plaintiffs in the former suit, were 
invalid and inadmissible ; that the Zilla Court was not 
competent to entertain the matter against the order of 
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the Supreme Council, and that at the time when the 
Plaintiffs alleged that the late Nawab declared his 
Will, he was bereft of his reason and senses. 

The pleadings having been concluded, the suit 
was brought before Mr. Speirs, the Judge of the 
Zilla Court at Cawnpore, and that Judge, on the 21st 
of July, 1840, recorded a minute which disposed of 
the formal objections raised by the Defendants, and 
proceeded thus:—“ The Vakeels of Plaintiffs were 
then told, with reference to the Will itself, that Plain¬ 
tiffs would have to prove two facts,—first, that Na- 
wab MoaUmml-ood-Dowlah, of his free will and ac¬ 
cord, declared the Will in .the presence of credible 
witnesses ; and secondly, that when he declared his 
Will, Nawab Moatunnid-ood-Doivlah was in possession 
of his reason and senses. To this requirement the 
Vakeels of Plaintiffs submitted the depositions of wit¬ 
nesses, taken and placed on the files of the former 
suit, in proof of both points. ” 
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The Court, at the instance of both parties, took 
into consideration the whole of .the evidence filed in 
the previous suit, and examined further ^\^tnesses and 
documentary evidence on the part of the Defendants. 

On the 11th of May^ 1841, Mr. Speirs pronounced 
the decree of the Zilla Court, and after going very 
minutely into the whole of the evidence filed on 
both sides, he held, that the Will in question was 
proved in three days,—first, by persons who were 
present when the Will was declared by the deceased ; 
secondly, by those who were present in the bungalow, 
and heard of the Will being made from those who 
were present at the declaration ; and thirdly, by the 
acknowledgment of the Defendants contained in thier 
letters. The decree then proceeded as follows:—“ It is 
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ri tact, that the late Nawab, on the 3rd of May, 1832, 
when of sound reason, in the presence of Amin-ood- 
Dowlah and others, desired that after his death Ks. 300 
per month should be continued to be paid to each of 
the Plaintiffs. It is not, however, proved, in my 
opinion, that the Nawab directed the allowances to be 
paid ill perpetuity, that is, in fee-simple (nitslun bad 
nud'ui), as stated in the letter of Khas Mehal, but 
that the allowances were intended to be paid to Plain¬ 
tiffs during their lives, as deposed to by two of the 
witnesses of Plaintiffs, viz. Ali liostin and Mahomed 
Uoaein, and as proved by the letter of Nawab Amin- 
ood-Dowlah. On the above grounds, the Plaintiffs 
aie entitled to recover the stipends claimed by them 
froiaa the estate of .the late Nawab ; that is to say, to 
recover from each heir such sum as bears the same 
proportion to the whole claim that the share allotted 
to the heir by distribution bears to the whole estate 


of Nawab Moatumud-ood-Doivlah,'' And it was or¬ 
dered, “ That a decree pass against all the Defend¬ 
ants, in favour of the Plaintiffs, for the sum of Rs. 
49,800, being the amount of the stipends from the 
beginning of May, 1832, to the end of March, 1839, 
at the rate of Rs. 7200 per aimum ; that - the De¬ 
fendants pay ithe costs, and that, from the date of 
entering suit to the date of satisfaction, the Plaintift’s 
receive interest on the amount claimed.’’ 


The Defendants (excepting Khas Mehal) appealed 
from this decree to the Siidder Dewanny Court at 
Allahabad. The appeal came before Mr. B. Taylor, 
and was heard by him on the 3rd and 6th of Fe¬ 
bruary, 1842, and on the 7th of that month he de¬ 
livered the Court’s decree, concurring with the Zilla 
Judge, and affirming that decree in the following 
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terms:—“Taking into coiisideratioii all tlie circum¬ 
stances of the case, and after a perusal of IJie recortl, 
in my opinion there are no grounds for disturbing the 
decision of tlie lo^ver Court.” 


The Appellants, dissatished with this decree of con¬ 
firmation, appealed to England, Pending the appeal, 
Nawab Nizam-ood-Doivlah compromised ilhe suit with 
the Respondents, and his name was excluded from 
the appeal, and the Respondent, Syud Shah Neivaz 
Khan, having departed this life, leaving Fatima Begum 
his heiress him surviving, her name was inserted as a 
Respondent to the appeal. 

The appeal now came on for hearing. 


Mr. Stuart, Q, C., Mr. Forsyth, and Mr. Maule, 
were heard for the Appellants. 

Mr. Wigram, Q, C., Mr. Lloyd, Q. C., and Mr. 
Edmund F. Moore, for the Respondents, were 
not called upon. 

The question being one of fact, the argument 
turned entirely upon the sufficiency of the evi¬ 
dence adduced by the Respondents to prove the nuii- 
cui^ative Will ot the deceased Nawab, in compari¬ 
son with the Appellants’ witnesses. It was ad¬ 
mitted at the hearing, by the Appellants’ counsel, 
that a nuncupative Will by a Mahomedan profess¬ 
ing the Shias tenets, was valid by the Mahomedan 
law. (a) 


(a) For authorities I’espectyig nuncupative wills by Maboniedans, 
sec Maenaghten’s Principles of Moohummadan Law, p. 53. The 
Hidaya, a commentary on the Mussulman laws, by Hamilton, FJdit. 
1791, Book li. ch. I. vol. iv. p. 466 to 558; ICishicnr Khan v. Jewun 
Khan, 1 Ben. Sud. Dew. Rep. 25. 
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iiie iiigln Huiiouiable T. Pemberton Leigh: 

-111 Ihib ease \se are called upon to reverse the deci¬ 
sions ot two (Jourls in Indiay upon a mere question of 
fact. It iy yaid by the Appellants’ counsel, and we 
luivu 110 doubt with perfect truth, that the Judges 
did not see ilhe witnesses, and, therefore, that the 
Courts below had no better means of judging of the 
Cl edit due to tliem than we have. It may be very 
true that they did not see tlie witnesses, but the Judge 
of the Zdla Court was resident on the spot. He 
knew the nature of the question which was in dispute; 
he knew the probabilities which were likely to arise in 
a gieat iamily like this, and the description of the 
tlitiereiU witnesses who were brought to give their 
testimony. At all events, the Courts below had as 
good, and we think better, means of judging of the 

credit due to the testimony than we could possiblv 
have. 

Looking at the probabilities of the case, the circum¬ 
stances seem to be pretty strong in favour of th 
decree which has been made. Here is a man of hi-h 
rank and station, ^th a very large income, who has'a 
number of dependent upon him, to whom 

It is beyond dispute he was in the habit of making 
certain allowances or maintenance, and, though it 
IS very possible ,that those allowances were not vei-y 
regularly paid, yet there is nothing to show that he ever 
intended to withdraw his bounty from those parties- 
the probability rather seems to be, that he would not 
leave his connections, some of them females, w^ho had 

been up to that time dependent upon his bounty 
wholly without some provision. ’ 

In this state of probability we have the evidence of 
a number of witnesses on the part of the Plaintiffs, all 
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speaking to a iiuncupalive AVill, to the eiitect stated, 
having been made. The answer (o iJiat is, in tlie 
lirst place, the production of six or seven witnesses. 
The first batch of witnesses, if we may so call them, 
are all slave girls, and the clfecl of their evidence is, 
that tlie deceased Naivahy during this period, even 
on the very day in which the AVill is represented to 
have been made, became speechless, and continued 
to be speechless up to his death; and, therefore, lie 
could not have made this AA'ill. 
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In answer to that we have the evidence of a phy¬ 
sician, who gives his evidence apparently with great 
impartiality. He says he attended him, and, so far 
from his being insensible up to the day of his death, 
he was perfectly sensible, and, so far from being 
speechless, he conversed during the time he saw him, 
and Avas in perfect possession of his mental faculties. 

With respect to the character of the witnesses on 
both sides, we believe there is not a single A\dtness on 
the part of the Appellants who is not either in the cha¬ 
racter of a slave, having lived in the family before the 
death of the Testator, or a person in the service of the 
Appellant. The Avhole effect of the evidence given 
against the AVill is, that those persons had none of 
them heard the Will declared, and they allege that the 
Testator was not, during this time, in a situation to 
make it. On the other hand, some of the vdtnesses 
on behalf of the Respondents are of a very much 
superior class. It is true that one of them is a mem¬ 
ber of the family, the son of one of the legatees; 
another is a physician; another is an officer in the 
Zilla Court, described to be Moonsiffy who, we under¬ 
stand from Sir Edward Ryan, is a person holding a 
respectable situation in that Court. 
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Thus 1lic case stands upon the parol testimony. 
But when "we come to the documentary evidence, the 
preponderance seems to us to be entirely in favour of 
the Respondents. The Appellants’ counsel endea¬ 
vours to get rid of the effect of a letter of the only 
party vho is rcpresoiitcd to have any real interest in 
the matter, the Naicab himself, by observations tend¬ 
ing, as they contend, to show that it was not likely 
that such a letter should have been written. Let us 
see how that matter stands. The plaint was filed on 
the Pith of March, 1835; in that plaint it is alleged, 
that Plaintiffs demanded payment of their allowances, 
as settled by the deceased Naivab, from his heirs, who 
were in possession of his estate, whereupon Nawah 
A)nin-ood-Dotvlah, the eldest son of the deceased, in 
a letter to the address of the Plaintiffs, acknowledged 
that the deceased Nawah had signified his Will to the 
effect that Plaintiffs’ allowances should continue to be 
paid to them; and promised to pay the same on re¬ 
ceiving the stipend from Government. It is quite im¬ 
possible to suppose that this letter, whether forced 
or not forged, was- not in existence at the time that 
this statement of its contents was made. Then, as to 
the letter itself, how does it standi We have, in the 
first place, the evidence of a party uncontradicted and 
not open to any observation in cross-examination, 
who swears that he wrote .that letter, that he wrote it 
by the direction of the Nawah, and that the Nawah put 
his seal to it in his presence. An inquiry having been 
directed by the Court with respect to the genuine¬ 
ness of that letter, the Judge of the Court after the 
examination stated the ground on which his opinion 
is formed. The objector to this letter had been called 
on to state whether he could suggest any ground on 
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which the genuineness of the seal could be doubted, 
“Whether he could point out any indications of 
fabrication.^’ The Judge says, “There is no evidence 
to show that the seal of Na7vab Awin-ood-Doirlah was 
over in the custody of the Plaintiffs, “ and after going 
through the matter at some length, he says, “Consi¬ 
dering all these facts, it is clearly proved to my mind 
that the letter was ^\Titten and sent by Nawah Amin- 

ood-DowIah,*^ 

But it does not even rest there, because there is a por¬ 
tion of the evidence of Hakim Ahmud AH, which very 
much confirms it. He docs not seem to have the 
smallest bias in favour of the one side or the other. He 
is asked, “Do you know whether, on the said Thurs¬ 
day, the Naivah declared any Will in favour of any per¬ 
son?” He says, “He did not declare his Will in my 


presence. If he made knoven his Will in the female com¬ 
pany, I cannot say; but I did indeed hear talk (hat the 
Naivab, despairing of his life, was declaring his AVill. 
He declared some Will, but I do not know what AA ill 
he declared, nor in whose favour;” and then he adds, 
‘^'Naivab Amin-ood-Boivlali also acknowledged that the 
Naivab had declared his AVill.” In addition to this. 


there is the- testimony of several persons who wore 
present on the occasion, who' do not speak to what the 
contents of the Will wei*e, but who speak to A\hat 
happened on this particular occasion on which they 
were present. Some disturbance and noise, they say, 
took place in the room in which the Naivab was, 
and then parlies came out in a slate of agitation, who 
stated that the Nawah was declaring his Will, and 


stating also what the effect was. 

Against all this testimony there is nothing, except 
that which unfortunately we know to be of very little 
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value in Indian cases, the depositions of a great many 
persons, servants and dependants upon a great man, 
all of whom, in nearly the same words (as respects 
the two classes of witnesses it is in the selfsame 
v'ords), speak to some facts which are contradicted 
by those whose testimony appears much less open to 
imputation. 

AVe cannot think, therefore, that it would be of any 
use to investigate this case further, as we have heard all 
the arguments addressed to us with great ability, as 
tliev alwavs are bv ithe counsel who have argued this 
case for the Appellants, but they have not raised suffi¬ 
cient doubt in our minds to make us feel it necessary 
to call upon the Respondents for an answer. We 
shall, therefore, affirm the decision of the Court below, 

with costs. 
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Tue East Inma Company - 

AND 

Nuthumbadoo Vekrasawmy ]\[oo- 

DELLY . 


Appellants, 


Respondent.'^ 


On appeal from the Supreme Court of Judicature at 

Madras. 


Specific BeUef^Granlino of—Conditions—CcnImct not proved—EqtUiiea, 
apart from contract, if any. 

Bill bv a party claiming to represent the interests of certain proprietors 
of land,'termed ‘M/irasidar.s” against the East India Company, for specific 
performance of an agreement alleged to have been eutere 1 into by them to 
grant compensation for the mimsi rights in certain lands taken possession 
of adversely by the Madras Government for public purposes. Upon appeal, 
such bill dismissed, the Judicial Committee liolding, that there was no 
ovidenco of any contract by the East India Comj>any, to sustain a bill in a 
Court of Equity for the relief sought. 

This ^vas a suit for specific performance of an 5th Dec., 
agreement alleged to have been entered into by the 
Appellants, to pay the Mlrasidars (a) of the villages of 
Ptjramhore and Nadumbarei, compensation for the loss 

■ of their inirasi rights in a cerlain tract of land outside 
of the walls and fortifications of the Black Town of 
Madras,' which had been taken possession of by the 
Madras Government for the purpose of forming an 

■ esplanade for the military deience of that cpiarter. The 
Plaintiff was the executor of one Mangandoo Vencata- 
chella Moodelltj, and claimed compensation for certain 
shares in the )uirasi rights, which his testator had 
purchased from some of the Mirasidars. 


• Prc.sont : Members of (lie JiKlivial Comniiltcc, —The 
Hon. Dr, Liishington. the Right Hon. Sir Clco'rge Turner. 
Chancellor, and the Right Hon. Sir Edward Ryan. 
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(«) The holder or possessor 
the mirasi rights in Madras, 
proposed by the Oovernnient 
mha.ti riglit, by F. H'- 


of a h.erilage. As to the nature of 
see ‘'Replies to f'even'eeii ([lustions 
of Fort Ft. (ienrye, relative t«) the 
Collector of Madra.-i." — Madras, a.P. 
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The original Bill was filed by Conjeevcerani TFoo- 
dundy Moodellmr, as the executor under the Will 
of Mauyandoo T encatacheJIa Moodelly^ on the equity 
side of the Supreme Court of Madras, against Charles 
Gandoin, Elizabeth WiUivft, Tolesinga Moodelly, Cur- 
pooia Mod<dlg, YeUiapermaU MondeUi/, Yengoo Mwi- 
iiapah Moodellg, Sabapiitt 1 / Moodellg, Co»iarasawniy 
Moodelly, Veerasaicmy Moodelly, Saslwo Moodelly, 
Thyell Ummall, Mootooyooroosawmy Moodelly, Amoor- 
UiDuiiall, and Eungasatooy Moodelly; and the Appel¬ 
lants. The Bill .stated that, at the time of the exe¬ 


cution of the Malabar deed of sale, thereinafter men¬ 
tioned, the persons who executed it as %’endors, and 
one Yelliapermall Moodelly, were the Mirasidars of 
the villages of Perambore and Nadumbarei, within 
the local limits of Mar/re.s, and, as such, were (he 
proprietors of the soil of both those villages; and 
that the ground held by them as Mirasidars of the vil¬ 
lage of Nadumbarei, contained 37 cawuies, 18 .-rounds 
and 355 square feet, and that the mirasi, “or pro’ 
prietorship of tlie villages, was divided into thirteen 
shares and that such shares were, before and at the 
time aforesaid, held and enjoyed by the several Mi 
rasulars aforesaid in manner following; that is to say 
Tolesmga Moodelly and Vadappah Moodelly held five 
of such shares, Yelliapermall four shares, Vengoo 
Munnapah two and a quarter shares, and the remain¬ 
ing Mirasidars each one quarter of a share; that 
Tolesinga Moodelly, Vadappah Moodelly, Vengoo Mmi- 
napah Moodelly, Sabaputly Moodelly, Comarasawmy 
Moodelly, Veerasawmy Moodelly, Sashoo Moodelly 
Sadiappah Moodelly, Arnaehella Moodelly, and 
Mootoogooroosawmy Moodelly, so being ten of such 
eleven Mirasidars as aforesaid, on the 21st of Septem- 
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her, 1837, a.d., at Madras, made and executed an in- 
strument in writing, in the Malabar language and the 

East India 

character, commonly called a Malabar deed of sale, company 
and thereby, in consideration of the sum of 3630 pa- .vuthumba- 
podas, paid to them by Mangandoo Vencaiachella veera- 
Moodelly, for the purchase thereof, sold and assigned moIAjelly. 
to Mangandoo Vencatachella Moodelly fifteen and one- 
oighth cawnies of ground in the village of Nadum- 
hard, forming a part of the land belonging to them, 
and which land, so sold to Mangandoo Vencatachella 
Moodelly, was included within the 37 caivnies, 18 
grounds, and 355 square feet hereinbefore mentioned; 
that the Appellants had, long previously to the exe¬ 
cution of the deed of sale or assignment, assumed 
possession from the Mirasidars of the whole of the 
37 catvnies, 18 grounds, and 355 square feet of land, 
including the land so assigned to Vencatachella 
Moodelly in the village of Nadumharei, for public pur¬ 
poses, and had agreed to pay for the same the value 
thereof to the Mirasidars, as the proprietors of the 
soil, at and after the rate of 240 pagodas, or Rs. 840, 
per cawny, but that they, the East India Company 
(the Appellanis), had not paid any part of such value, 
and that, ever since they had been in possession of 
the ground, they had lield a large sum of money in 
■ their hands for the payment thereof. The bill then 
stated a judgment obtained by Myla Chiiinmbala 
Venoyaga Moodelly against the ten Mirasidars, and 
Iho sei/ure by the Sheriff of their ntirasi rights and 
inicrest in the two villages of Perantbore and Na- 
dmnhard, including the fifteen and one-eighth caw- 
nics .sold io Mangandoo Vencatachella Moodelly, and 
the sales by Ihe Sheriff of the whole of their wirasi 
rights and interests to Mangandoo Vencatachella Moo- 
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delli/, for the sum of Rs. 9030, and that the share of 
YeUiapermall Moodelhj in the 37 catvnies, 18 grounds, 
355 square feet amounted to 11 caivnies, 14 grounds, 
1935 square feet; and that Vencatachella Moodellp, 
under and by virtue of his purchase at the Sheritf’s 
sale, and the assignments by the Sheriff thereinafter 
mentioned, became and was entitled to 27 caivnies^ 
3 grounds, and 820 square feet (inclusive of the 
fifteen and one-eighth cawniefi) of and in the 37 catv- 
7iics, 18 grounds, and 355 squai'e feet (or the value, 
or compensation, payable by the East India Com¬ 
pany in respect thereof), and also to the difference 
in quantity of land in the villages of Ferantbore and 
Nadimharei between the 27 caivnies, 3 grounds, and 
820 square feet, and the quantity which belonged 
and appertained to the ten Mirasidars, as their nine 
thirteenth shares of and in the villages; which last- 
mentioned quantity amounted to 73 cawnies. And, 
after stating the nature of the claims to the land in ques¬ 
tion set up by the Defendants, Gandoin, Willins (the 
former of whom claimed as a judgment creditor, and 
the latter under an assignment from YeUiapermall Moo- 
delly), AmoortummaU, and Rungasawmy Moodelly, and 
that Mangandoo Vencatachella Moodelly had compro¬ 
mised the claim of Amoortummall, by transferring to her 
one and one-eighth share in the 37 caivnies, 18 grounds, 
355 square feet, which amounted to 3 caivnies, 6 
grounds, 1000 square feet; and that such last-men¬ 
tioned quantity, being deducted from the 27 cawnies, 
3 grounds, 820 square feet, there remained 22 caw¬ 
nies, 20 grounds, 2220 square feet; and that Venca- 
fachella Moodelly thereupon became and was entitled 
to the 22 cawnies, 20 grounds, 2220 square feet, out 
of and in the 37 cawnies, 18 grounds, 355 square 
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feet, so assumed possession of by the East India ^ 
Company, as aforesaid, or to compensation for the 
same And, after stating- other matters, tlie Plaintiff company 
charged, amongst other things, that the Appellants noth^mba 
onglff to be put to make their election, either to pay veera- 
the Plaintiff so much of the compensation-money as moouei.ly 
was due for the amount of ground so purchased by 
Mangandoo Vencaiacliella MoodeUg, deducting the 
amount so given by him to AmoortummaU, or 
else to give up to the Plaintiff the possession of the 
land so^belonging to the estate of Mangandoo Ven- 
catachella Moodelhj ; and that the Appellants ought 
to be restrained from paying, and the other De¬ 


fendants from receiving, the compensation-money, or 
any part thereof ; and the bill prayed, that Man- 
gandpo Vencafachella MoodeUg might be declared to 
have been in bis lifetime, and at the time of his death, 
the purchaser, for a valuable consideration, of the nine 
■ thirteenth shakes of and in the villages of Peramhore 
and Nadumharei, less the one and one-eighth share so 
transferred to Amoorhimmall ; and that it might he 
declared that Mangandoo VencafacheUa MoodeUg ivas, 
as such purchaser as aforesaid, entitled, at the time of 
his death, to 22 cawnies, 20 grounds, and 2220 square 
feet (inclusive of fifteen and one-eighth cawnies) of 
and in the 37 emoniea, 18 grounds, and 355 square 
\feet in the village of Nadumharei, and, as such, enti¬ 
tled to receive all compensation payable by the Bast 
India Company in respect thereof ; and that an 
account might be taken of the compensation-money ; 
and interest be computed thereon, from such date and 
at such a rate as the Court should direct ; and that the 
amount of the share or interest of Mangandoo Venca- 
tachella MoodeUg in and to such principal and interest 
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monies might be ascertained, and, when ascertained, 
paid over to the Plaintiff, as such executor as afore¬ 
said, he being ready and \nlling, and thereby offering, 
to execute all such la^^'ful and reasonable deeds or 
assignments as might be demanded or required by the 
East India Company ; and that the other Defendants 
might be decreed to do all necessary and reasonable 
acts in and about the premises ; and that so much of 
the pretended assignment of YcUiaperwall Moodelly 
as exceeds his own la^\d*ul and rightful share of and 
in the lands might be decreed to be set aside ; and 
that the interests, if any, of Ga7idoin, Willins, and 
Yelliapermall might be ascertained and declared. But 
if the East India Company should persist in objecting 
to the title of the Plaintiff, as the executor of Mav- 
gandoo VcAicafachella Moodelly, and to the title of 
Mirasidars, and the Court should be of opinion that 
there was any defect whatever in their title, tliat then 
the East India Company might be decreed to pay so 
much of such compensation-money, or value of the 
land assumed possession of as aforesaid, as belono-ed 
or was payable to the estate of Maugmuloo Ven- 
(■atachella Moodelly, and snch interest, to bo so de 
dared, as aforesaid, within a reasonable time, to be 
fixed by the Court, for that purpose ; and, in de- 
ault that the East India Company might be decreed 
to dehver up possession of the 37 caivnies, 18 grounds, 
350 square feet over to the Plaintiff, and YelUaper- 
mill and Amoortummall, or the Plaintiff, and imoor 

and WiUhs, or Gandoin, as the case miaht 
be, as representing and taking under the Mirasidar. 
of the villages so originally in the possession of the 
lands taken possession of by the East India Com¬ 
pany ; and that, in such last-mentioned case, it might 
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be referred to the blaster (o take an account of the 
rents and profits of the lands ; and that the East 
India Company might lie decreed to \rdy a reason¬ 
able occupation-rent for the same ; and that the 
East India Company be restrained from paying, and 
the other Defendants, and each and every of them, 
from receiving, the compensation-money, or any part 
thereof. 

The Appellants, by their answer, stated that they, 
through their Government of Fort Saint George, and 
in manner and by the course and for the purpose 
hereinafter next stated, but not otherwise, did take 
possession of a considerable tract of land, for the 
purpose of forming and keeping clear the West espla¬ 
nade on the outer side of the walls and fortifications 
of the Black To^m of Madras, such esplanade being 
required for the defence in war of the Black To\mi, 
the Government of Fort Saint George, in the year 
1783, for the, purpose of forming such esplanade ; 
and in the assertion of the right of these Defendants 
as OMUiers of the soil, they did clear such tract of 
land as aforesaid from all occupations to the extent 
of six hundred yards* distance from the walls ; that, 
afterwards, several persons having taken possession of 
many parts of such tract of land, and occupied the 
same by cultivation, and in making of salt, and in 
other ways, these Defendants, through their Govern¬ 
ment, did, between the years 1813 and 1816, again 
resume and take possession of such tract of land, by 
clearing the same from all such occupation, and by 
keeping the same so cleared and in their own occupa¬ 
tion from thence hitherto. They admitted that a 
portion of such tract, and to the extent in the bill 
mentioned, was, from time to time, and for many 
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Noi^HOMBA..Vad("/d,an'/, who claimed so to occupy, use, and 

enjoy the same in virtue of their mirasi rights. They 
also admitted that they were willing and directed that 
a sum of money should be paid for the land taken 
possession of by them to the parties respectively 
entitled as Mirasidars to the same, at and after the 
rate stated in the bill, upon condition of such parties 
giving to them a full and sufficient conveyance of the 
land, and release of and from all claims upon the 
Appellants in respect thereof ; but they denied that 
any agreement or promise was made by or between 
them and those parties respectively, or that they 
agreed, or promised, or consented to pay, in any 
manner, or in any other sense save as aforesaid fo" 
the said land, the value thereof, and that any money 
lad ever been 111 any manner set apart .for the pay¬ 
ment of any such compensation, and stated, that inas 
much as no person had appeared showing any title to 
any such compensation as in the bill w^s mc.f ^ 

or able to comply with the conditions requirerby”tf ’ 
Appellants, they had not paid any such compensaUon ' 
blit they said that, for the purposes of linniS r ’ 

claim, whicb misL. b. from 

conditions as thereinbefore mentioned t’l Vf" 

the year 1 R 11 .u • / ™®ntioned, they had, since 

George to hold disposable various sums of morey I'm 
ime to time, but not any particular sum, for the pay 
ent of any such compensation as in the bill Ln 
tioned ; nor did they hold any large or other particular 

1 or sue 1 last-mentioned purppse. They further 
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said, that the Collector of Madras for the time beiug 
was authorised to act for them, and in this behalf, 
with respect to the land in question, so far as to 
inquire and report to the Board of Revenue upon 
claims made to it, with a view to the orders of 
Government thereon, but not otherwise ; and that 
neither the alleged Mirasidars, nor Maugaiuloo Ven- 
catachella Moodelly in his lifetime, nor the Plaintiff 
since his decease, had ever offered to produce or show 
to the Appellants a good and valid title to the land, 
or any part thereof ; nor had any of them ever ten¬ 
dered to the Appellants or olfered to give and execute 
a full and valid conveyance of the land, or any part 
thereof. They also stated, that the laud in question 
was barren and unproductive, and was frequently 
flooded and overflowed by salt-water, and that there 
had been no profits arising from it. 

The other Defendants, except Toles'iuga Moodelly, 
appeared, and put in separate answers, which it is not 
necessary to notice, as the suit was substantially be¬ 
tween the Plaintiff and the Appellants. 
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Pending the suit, Conjeeveeram Woodundy MoodeU 
liar, the Plaintitf, died, having previously made a 
Will, whereby he appointed Nuthumbadoo Veerasaivmy 
Moodelly, the present Respondent, his sole executor, 
who, on the 4th of February, 1844, exhibited a bill of 
revivor, in the same suit, against the Appellants and 
the other Defendants. 

The hearing of the cause took place on various days 
in the month of March, 1846, before the Chief Justice 
(Sir Edward Gambier) and Sir W. Burton, Puisne 
Judge, when evidence, both documentary and by 
the depositions of witnesses, was gone into on both 
sides. The only evidence adduced by the Plaintiff to 
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prove that the Api)ellaiits had entered into any agree¬ 
ment or incurred any legal or equitable liability to pay 
compensation to parties who claimed to be entitled to 
the land in question, consisted of the documents 
marked respectively, A. No. 20, A. No. 22, A. No. 
23, and A. No. 21. Tliese documents are mentioned 
and referred to in the judgment. 


Un Ihc oilier hand, the Appellants adduced evidence 
to prove that the Malabar deed of sale of the 21st 
September, 1837, was a mere colourable instrument, 
executed by the Miraf^idars, for the purpose of en¬ 
abling Mangandoo VoicatachcUa Moodelly to recover 
from tlie Appellants, compensation for fifteen one- 
eighth caunies of land, which thereby purported to be 
sold to him, and that no consideration-money was paid 
or intended to be paid by the pretended purchaser. 

The Court pronounced the following decree, bear¬ 
ing date, the 21st of March, 1846:—“This Court 
doth order that it be referred to the Master of this 
Com-t to inquire, whether the Complainant and 
De cKbuds, other than the Defendants, the East 
D.dia Company, or any of them, can give to the 
Defendants, the East India Company, a full and suf! 

ent coin e> ance of such portion of the tract of land 
orming the West esplanade on the outer side S 
the u alls and fortifications of the Black Town of 
Madras, taken possession of by the Defendants, the 
East India Company, in 1783, and again resumed by 
he Defendants, the East India Company, between 
1813 and 1816, and in the pleadings mentioned, as 
IS situated within the village of Na<hnnharei ; and 
whether the Complainant and the Defendants, other 
than the Defendants, the East India Companv, or any 
of them, can give to the said Defendants, the East 
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India Compaii)’, a lull and sufficient release of and 
from all claims on the Defendants, the East India the 

* - tAST India 

Company, in respect of such portion aforesaid; and company 
that the Master do stale his opinion thereon to the nuthumba- 
Court, with liberty to state any special circumstances, veera- 
And this Court doth order that the Master do inquire 
and report whether any and what consideration passed 
between the parties to the Malabar deed of sale, in the 
pleadings mentioned, and bearing date the 21st of 
September, 1837, or between any of them; and also 
whether any and what sum or sums of money was or 
were paid by Manpandoo Vencatachella Moodelly, in 
the pleadings mentioned, as and for the purchase- 
monies or consideration respectively stated in, and 
appealing upon the face of, the nine several assign¬ 
ments by the Sheritf, in the pleadings mentioned, 
and bearing date respectively the 12th of February, 

1840.” 

The Court transmitted to the Judicial Committee 
of the Privy Council the following reasons for making 
the above interlocutory decree, so far as concerned 
the Defendants, the East India Company:— 

“1. The parties under whom the Plaintiff claims, 
or some of them, appear to us to have established 
their title as Mirasidars of the villages or united vil¬ 
lage of Perambore and Nadumbarei. This conclusion 
is founded on the Exhibits, A. 20, A. 22, A. 23, A. 

24, and upon the evidence of Valoyda Moodelly, 

“2. The Plaintiff’s equity is analogous to that of a 
vendor, who comes into Court seeking a discovery 
from the vendee, offering a conveyance and demand¬ 
ing his purchase-money. And the interlocutory order 
complained of, is merely a reference to the Master for 
the purpose of ascertaining whether any of the parties 
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l^eiorc the Court have such a title to the laud as will 
enahle them to make an effectual conveyance of it to 
the East India Company, and vill secure the latter 
from all further claims in respect of it. 

“ 3. The Plaintitf has a further ground for coming 
into a Court of Equity ; namely, that complete relief 
could not be given in a Court of Law. Originally, 
according to the Plaintiff’s case, this Avas a mere tres¬ 
pass ; but the aspect of it is now changed. The De- 
iendants, the East India Company, say they hold a 
sum of money which they directed should be paid 
by Avay of compensation for the land to the parties 
respectively entitled as Mirasldars to the same, upon 
condition of their giving to the Company a full and 
sufficient conveyance and release. This sum is not 
allotted as damages for the trespass. The Mirasldars 
may waive the trespass and claim tlie benefit of this 
engagement, for entering into «-hicli tl,e possession of 
the land by the East India Company is a sufficient 
consideration ; but the Mirasidars can only do this in 

a Court of Equity, yhere alone a conveyance and 
lelease can be decreed. 

“ 4. Whatever equity the Mirasidars themselves 

possessed, the Plaintiff, ^vho claims under them, must 
have the same.” 

The Defendants, the East India Company, appealed 
from the above decree. 

The Respondent did not appear, and after a day 
had been appointed for the hearing, the appeal was 
postponed, at the instance of the Appellants, until the 
Respondent had been served in India vdth notice that 
the appeal would he heard ex parte if he did not enter 
an appearance. No appearance, however, having been 
entered, and the Respondent having been personally 
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served, the appeal was set down cx parte, and now 
came on for hearing. 
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Mr. Wigram, Q. C. (with whom w'as Mr, 

Q. C., and IMr. Forsgth), for the Appellants. ^doo^ 

.... - . , SAWMY 

No title to relief in equity was established against moodellv. 
the Appellants. The bill is for specific performance of 
a contract, but the evidence adduced by the Respon¬ 
dent in the suit entirely failed to establish any contract 
or agreement made or entered into on the part of 
the Appellants, w'hereby they became liable, legally 
or equitably, to pay to the Plaintiff, or the parties 
through whom he claims, the value or compensation 
for the land taken by the Appellants, Morgan v. 

Birnie (a). All that the evidence established w'as, 
that it w’as a matter of favour, not of right, to make 
compensation. The Appellants by their answer ad¬ 
mitted that they were willing to make reasonable 
compensation to persons who could establish, to their 
satisfaction, that they had originally a title to the land 
taken by them on behalf of the Government in 1783, 
and if, therefore, the original Plaintiff considered him¬ 
self entitled to claim compensation, he ought to have 
submitted his claim to the Solicitor for the Appellants, 


to whom all such claims had been referred. But even 
if this is to be viewed as a contract between a vendor 
and purchaser, as the Court below treats it, the decree 
is erroneous: it ought to have directed the purchase- 
money to be paid into Court, Wic/eJiam v. Everer/ (b), 
as the purchaser took possession wdthout the consent 

of the vendor. 


(tf) 9 Bin". 072. 

(b) 4 Mad. 53; and see Blackburn v. Stace, 6 Mad. 09, 
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The Vice-Chancellor Turner : 

It does not appear to their Lordships to be neces¬ 
sary to hear any other Counsel on the subject. This 
is in the nature of a bill for the specific performance 
of an agreement. The allegation of the bill on which 
the whole equity is founded is this—“ That the East 
India Company had, long previously to the execution 
of the assignment, or deed of sale, therein mentioned, 
assumed possession from the Mirasidars of the whole 
of the 37 cawnits, 18 grounds, and 355 square feet of 
land, including the laud so assigned to Vencatachella 
Moodelly, in the village of Nadumbarei, for public pur¬ 
poses, and had agreed to pay for the same the value 
thereof to the Mirasidars, as the proprietors of the soil, 
at and after the rate of 204 pagodas or Es. 804 per 
cawnie, but that the East India Company had not 
paid any part of such value, and that ever since they 
had been in possession of the ground, they had held 
a large sum of money in hand for the payment 
thereof.” It is incumbent upon the Plaintiff there 

fore, in order to maintain any right to relief in’equitv 
to prove that agreement. 

The <l«cume,,t.,, 

m,M ,s attempted to be t'oapded, coneiste of four 
doeumeuts. The fat doeum.ut, A. No. 20, seel 
to have 00 refereoee a-hatever to any case of eoT 
tract between the Company and the If w 

rather refers to the Je a.rtoZf fa' “ 

them in respect of a lease of Hig between 

order, yoo most imotediatciy take iL^l'ofaf’ ttl 
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shares of the mha.si trf the said village, and attend 
our Ihizzoor Ciitchern/ with the same.” It is quite 
clear that that account might be taken for very many company 
other purposes than the purposes of the alleged agree- nuthumba 


meiit. 

The next docnmeiit, A. No. 23, in truth proves 
that it -was not so intended ; it is in these terms; 

“ You must call at our Emzoor Cntclierrrj-, and be in 
attendance at 10 o’clock in the morning of Satur¬ 
day, the 22nd instant, and bring and produce all such 
accounts in your possession which give a particular 
account of the privilege and right by which you are 
entitled to continue to hold and enjoy the villages called 
Peramhnre and Nachtmharei. If the afore-mentioned 
villages are divided, and if the shares thereof are con¬ 
tinued to be held and enjoyed separately, then you 
must acquaint us with full particulars, when and by 
whose orders such division took place; and on whose 
account such shares were first made. As a correct 
registry-book is to be opened under the orders of 
Maharaja PejaMry, the members of the Board of 
Bevenue. it is necessarv that the drear should know 
the full particulars of this matter.” It is obvious, 
therefore, that what the parties had in view in this 
document was, that there was a correct Eegistry Book 
to be opened, and it was necessary that correct ad¬ 
measurements should be made for the purpose of this 
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Registry; it does not, therefore, amount to any evi¬ 


dence of contract hetwoen the parties. 


The fourth document, A. No. 24, does refer to some 
question of compensation: it is addressed to Tolesinga 
Moodelly and YeUiapermall Moodelly, Mtrasidars of 
Peramhore and Naditmharei, and others, and is in these 
iQrmn: _ “You are hereby commanded, that is to say, 
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as the lauds for which you have solicited and claimed 
eompeusatioii are again to be measured by the sui- 
vcYor attached to our department, you must, there- 
fore, proceed there to-morrow morning about gun- 
fning, and show to the surveyor, Mr. Gantz, all such 
and such lands which you declare to be your o^vn.*’ 
That document is put forward as a statement on the 
part of the parties who are now represented by the 
lU’esent Plaintin; that those parties had solicited and 
claimed compeusation. But it is no admission on 
the part of tlie Appellants in this appeal, that any 
such claim had been in any degree recognised by 
them. 

Looking at the parol evidence in the case, it does 
not appear to their Lordships that that evidence car¬ 
ries the case at all further. Thei*e is no proof of any 
parol contract. It is clear, that the East India Com¬ 
pany, in the first instance, had entered upon this land 
for public purposes, adversely, and it is not, therefore, 
a case where possession having been taken under con¬ 
tract, it became necessary to ascertain the terms on 
which that contract was founded. There are cases in 
which the Court will go to a great extent in order to 
do justice - between the parties where possession has 
been taken, and there is an uncertainty about the 
terms of the contract. But here the possession was 
originally taken adversely, and there is no reason, 
therefore, why the Court should extend its equitable 
jurisdiction for the purpose of dealing unth what ap- 

pears clearly to be a mere legnl question between the 
parties. 

With reference to the reasons which are assigned 
for the conclusion which the Court below has arrived 
at, we think that the statement of learned Judges, 
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“ that the Plainlirf’s equity is analogous to that of a 
vendor,” is not well fouuded. If there he any equity 


i«5i- 


THE 

vendor, oui — east inpia 

at all it must be founded upon a contract, and nothing company 

else ’ It must he upon that alone the equity is loiinded nothomba. 

The second paragraph of the reasons for the .ludgmeut 

falls to the ground. The relerence to the jMa.ster 


MOUDELLV. 


ought not to he made, unless there was some equity 
upon which it could he founded, and that must de¬ 
pend simplv upon the question of contract, or no ccii- 
leaet With reference to the further reason, con¬ 
tained in the third paragraph, for coming into a Court 
of Enuitv, namely, “that complete relief coid.d no he 
oiven'in a Court of Law,” it docs not alway.s todow that 
relief can be given at equity because reliet cannot be 
given at law. There must be a case made out -or sue i 
relief in equity. So, with reference to the argument 
founded upon the as.sumption, that the East India Com- 
panv had themselves appropriated money toi t le pui 
pose of answering this contract, there is no evidence o 
anv communication lieing made to these parties tin 
any such appropriation had been made. The appro¬ 
priation itself is evidence of an intention on he part 
of the Bast India Company to contract toi the pui 
chase, but it is no evidence of any such contract liavii.g 

been actucilly made^ 

Their Lordships, therefore, are of opinion, that the 
decree cannot he maintained. 

We do not think it is a case for giving costs in the 
Court below; the parties have mistaken their remedy^ 
The East India Company have been in possession o 
the land for a long time. The proper course will be 

to dismiss the bill without costa, 
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On appeal from the Supreme Court of Judicature 

at Bombay. 


Supreme Court Charter (Bombay), 1823—Shi# between Hindus—Applica¬ 
bility of English rules of limitation and prescription—English Statute 
of Limitations, 21 Jnc. c. H >—Applicability to India — Interpre¬ 
tation of Statutes—Words having technical meaning —^‘Beyond the 
seas**—Meajiing of\ — Pleadings — Construction. 

Tlie English Statute of Limitations, 21 Jae. L, c. Ifi, extends to India, 
and applies to Hindoos and Mahoniedans as well as Europeans, in civil 
actions in the Supreme Court. 


The law of prescription, or limitation, is a law relating to procedure, 
having reference only to the lex fori. 

Where a Court entertains a cause of action which originated in a 
foreign country, the rule is to adjudicate according to the law of that 
country, yet the Court proceeds according to the prescription of the 

country in which it exercises jurisdiction. 

Where words have been long used in a technical sense, and have been 
judicially construed to have a certain meaning, and have been adopted 
by the Legislature as having a certain meaning prior to a particular 
Statute, in which they are used, the rule of construction of Statutes 

requires, that the words used in such Statute should be construed ac¬ 
cording to the sense in which they have been so previouslv used 

although that sense may vary from the strict litoral meaning of the”^words! 

The words in the Statute of Limitations, 21 Jar T c 16 s 7 ‘<b#>* 
yond tho seas,” arc synonymous, in legal import, with'the words' 

the realm,” or -ont of the lan.l,” or ”out^f the torriUes ” 

not to be construed literally. 

Trover for 200 chests of opium, both parties were Hindoos Th.. 
Hefemlai.t pleaded in bar the English Statute of Limitatimw, 21 >ne I 
e. 16, in the ordinary form. Replication, that the PlainHff resided 
during the period of prescription at ilalwa, in India, rrithoiit the terri- 


5 th, 

6 th, & 7 th 
Dec., 1851 ; 
& 

26 th & 37 th 
Nov. 1853 . 


This was an action of trover, in which the Appel¬ 
lant was the Plaintiff, and the Respondent and Seiclall 
Mottichund, since deceased, were Defendants. 


^paring, on the .5tli. fith and 7th December. 
1851. The Right Hon. Dr. Lnshingfon, the Rjo-ht Hon 9ir 

George Turner (Viee-Chaneellor), and the Right Hon.'Edwnrd Ryan 
Present at the second hearin.g, on the 2f>th and 27th \oTeniher. 
1852: Lord Trnro, Lord Cranworth. the Chief ' 

Common Pleas (Sir John Jervi-.), the Rigl,t Hori Dr Tn-h* 

the Right Hon. .Sir George Turner (Viee-Chaneellor). the Rilh'^Hr 
b.r Edivard Ryan, and the Right Hon. Sir .Tohn Ratte^on, 
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torics of Iho r.ovornmont of the Kost I.olio yo'-r"';.'-.. n-O 'vithoiit the 
• • !• nt’ till' Smuonu' Court of Jlohilxrj. Ho joinder, that tlic 

rwV^iHnt thou-h not personally resi.UMit at Bomhiuj, carried on business 

or’.;oa.Nb,;. an lolwibitant o. juul 


fact of the Plaintiff bcinp resuh-n; at .wmua —'u^. 

so as to brini; the Plaintiff within tlie <th seel ion ot the -1 J(u. 

^ oftr.fnwllv tint the carrvins; (Ui business at Bomhaif amounted to a 

^onst^Hvettalmon:; oriooL,,. so os to oxeh.de hov fvon. the M 
of the exception iu the Statute. T^pon appeal, held bv the Judicial (om- 
inittee, reversing the .iudgment of the Supreme Court,— 

First That the saving words of the Statute, 21 J<ic- I., e. 

“^voud the seas.'* were not to be construed literally, those^words being 

in legal import and effect sviioiiymous with the words without the 

territmies."' and that the replication disclosed a valid 

Defendant's plea, and. as the words of the replication, without the tei 

ritovies.” were equivalent to the words “beyond the seas, 

was within the express provision of the seventh section, and that the 

plea, setting up the Statute, was no bar. 

Second. That the rejoinder, that the Plaintiff might sue or be sued 
during the time bv reason of a constructive iuhalutancy, was no 
answtw in law to the replication ; for although it might give the Court 
jurisdiction, yet it did not prevent the express operation of the 7th 
section of the 21 Jac. I., c. 10. 

The Charter of the 8th Oecembn-, 1823, which created the Supreme 
Court at Bomhaji provides by section 29, that, “in cases of Mahoine- 
dans or Geiitous, their inheritance, and succession to lands, rents, and 
goods, and all matters of contract and deabng between party and party, 
shall be determined, in cases of Itlahoniedans, by the laws and usages ot 
the Mahoinedaiis, and where the parties are Oentoos, by the laws and 
usages of the Geiitoos, or by such laws and usages as the same would 
have been detenniiicd, if the suit had been brought in a Native Court; 
and the 37th section directs, that “the Court shall frame such process, 
and make such rules and orders for the e.xecntion of the same, 
suits chil and criminal, to be commenced, sued, or prosecuted, within 
their iunsdictiou, as shall be necessary for the due execution of all or 
'iHv of the poAvers ^hereby oonimittod thereto, with an especial attention 
to the religion, manners, and usages of the native inhabitants living 
within its iurisdiction, and accoinmodating the same to their religion, 
manners and usages, and to the eircumstaucos of the country, so tar as 
tl'.e same can consist with the due execution of law and the attainment 

of substantial justice." 

Held upon a construction of these sections, that, as the law of limi- 


f Thc! i)laint allej^ed, lhat tlie A ppellaiil, Her High- 
nes.s Buckwahoijr, of MaJira, a Hindoo, was possessed 
at Hovihaii, as of lier own property, of two hundred 
*' diesis of opium, and lhat llic Respondent and Sewlall 
Mottlrhinid, Hindoo inhabitants, trading in Bombay, 
under tlie name and firm of Brhlall Mottichund, and, 

s 
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tation IB a matter of proeeilure, and the Supreme Court at Bombay 
had power to frame its procedure different from the Native Courts, the 
Court was rigid iu allowing llio plea of the English Statute of Limita* 
tions, ill an action between Hindoos upon a Hindoo contract, as the judg¬ 
ment of the Court on such [dea was no determination relating to any 
right arising out of any contract or dealing involved in the cause of 
action. 

Scmble ,—The more allegation in the plaint, that iSiC parties are 
Hindoos, is a suflicient averment of the fact to raise an objection to the 
cause being tlccided by the English law of limitutions. 

therefore, persons subject to the jurisdiction of the Su¬ 
premo Court, afterwards couvertod them to their own 
use. To this plaint the Kespondent and SeivIaU Mot- 
iichiDid pleaded, first, not faulty; secondly, not pos¬ 
sessed ; and thirdly, that the causes of action in the 
plaint mentioned, did not, nor did any of them, accrue 
to the Appellant at any time \ntliin six years next 
before the commencement of the suit. 


After pleading these pleas, and before replication, 
Sewlall Moiticltuufl died, whereupon a suggestion was 
entered on the roll, that Scidall Mottichino had died, 
and that the Respondent had survived him. 

The Appellant replied to the pleas the Respon¬ 
dent and Scirlall Moffirhund, and joined issue on the 
first and second pleas, and to the third plea she re¬ 
plied, that, at the time when the causes of action in 
the plaint mentioned, and each of them, accrued, she, 
the Appellant, was residing in India, in parts without 
the territories subject to the government of the East 
India Company, and vathout the jurisdiction of the 
Supreme Court, to -wit, at Biitlam, in Malwa ; and 
that she, the Appellant, did not, at any time from the 
time when the causes of action accrued, until ^vithin 
six years of the day of the commencement of the 

suit, come or return within the territories, or within 
the jurisdiction of the Court. 

To this replication to the third plea, the Re¬ 
spondent pleaded, l.y way of rejoinder, that the Ap- 
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pellant, for a long time previously to and at the 
time when tlie alleged causes of action, and each and 
every of them, accrued to her, and from thence up to 
and until the time of the commencement of that suit, 
though personally resident in Malwa, was, and con¬ 
tinued to be, a Hindoo, and carried on, and still car¬ 
ries on, the business or trade of merchandize at a 
shop or house of business .situate in Moomhadavee- 
street, in Bombay, under the name and style of Gim- 
neasdass Kisinajcc, by a Mooncem or Gomasfah, named 
Amerchund Kcshorechuitd, and during all that time 
was, and continued to be, an inhabitant of Bombay, 
and subject to the juri.sdiction of the Court, and that 
the goods and chattels in the plaint mentioned, were, 
at the time of the trover and conversion thereof in 
the plaint mentioned, in Bombay, and the goods and 

chattels of the Appellant’s Bombay firm. 

To this rejoinder the Appellant demurred generally, 

and the Eespoudent joined in demurrer. 

The point marked by the Appellant for argument 
of the demurrer was, “That the constructive resi¬ 
dence of the Appellant in Bombay, at the time when 
the cause of action accrued, or at any time since, was 
immaterial, if the Appellant were at that time actually 
and in fact residing beyond the territories subject to 

the government of the East India Company. 

The demurrer was argued on the 14th of November, 
1848, and the 23rd of February, 1849, before Sir 
Ersblne Perry, Chief Justice, and Sir William Yard- 
ley, Puisne Judge, of the Supreme Court, when it was 
adjudged by the Court, that the rejoinder of the Re¬ 
spondent to the replication of the Appellant to the 
third plea was sufficient in law ; and, by an order of 
the Court made on the last mentioned day, it was 
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ordered, llial llie demurrer should be overruled, with 
costs. 

In compliance with the rule of the Privy Coun¬ 
cil (a), the Judges of the Supreme Court transmitted 
to .the Privy Council the following reasons, which 
governed the Court in overruling the demurrer to 
the third plea:— 

“The Supreme Court at Bontbay, having, for some 
years past, held that the Statutes of Limitation 
(21 Jac. L, c. 16 (b), and 1 Anne, c. 16) apply to 
Bombay and to Hindoos, as well as to Europeans, on 
the ground of such laws being laws affecting pro¬ 
cedure, and not alTecting the contract (see Story’s 
Conflict of Laws, p. 483, Ediu.)^ the point argued 
before us was, whether the PlaintilT, not residing per¬ 
sonally within the jurisdiction of the Supreme Court 
of Bombay, was not to be considered as being ‘ be¬ 
yond the seas’ at the time of the cause of action 
accruing and of its being commenced. 


(#0 St'O rule, Moore’s Ind. App. Cases, p. xi. 

(6) The section of this Statute upon which the (luestion raised 
turned, was the 7th*, it is as follows:— 

“Provided nevertheless, and be it further enacted, That if any 
person or persons that is or shall he entitled to uiiv such Action 
of Trespass, Detinue, Action sur Trover, Replevin, Actions of Ac 
counts. Actions of Debts, Actions of Trespass for Assault, Menace 
BatteiT, Wonncling or Imprisonment, Actions upon the Case for 
IVords, be or shall be at the time of any such Cause of Action given 
or accrued, fallen or come, within the Age of Twentv-one \>ars 
Feme Covert, Aon Compos .Veat,>, imprisoned or beyond the Seas’ 
that then such Person or Persons .shall he at Inhertv to hrin! 
same Actions, so a.s they take the same within sneh T' 
before limited, after their coming to or being of f II ""n 

...... , u,,, r“' 

other persons having no such Tm r ^ ^ 

a... MI, . SMI » 
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“ iiutlam is one ol the petty Rajpoot rajalisliips of 
Malwa, adjoining- the Bombay Presidency, and tribu¬ 
tary to Scindia, under the guarantee of the British 
Government. The Plaintill, who, by her title, is pro¬ 
bably connected with the ruling family in Riitlam, 
appears, by the record, to keep a money-shop in 
Bombay, under an assumed name, which is a custom 
very prevalent amongst monied natives of rank in 

most parts of India. 

“We thought that the expression ‘beyond the seas’ 
which can only be applied cy pres in India, did not 
include a place situated like Iiutlam; and the case of 
King v. Walker (1 W. Bla. 280) clearly shows, that 
the being without the jurisdiction of the Court is not 
equivalent to the above expression. 

“We also thought, that the carrying on a business 
or trade in the island of Bombay amounted to a con¬ 
structive presence in the island, so as to exclude the 
exception in the Statute, even if Hutiam were to be 
considered as coming within the expression ‘beyond 
the seas;’ and we conceived, that the like conclusion 
would be arrived at by the Courts of Westminster 
Hall, if one of the great banking-houses in London, 
such as Coutts' or Hammersley's, which are often 
known to have been represented by a single indivi¬ 
dual, were to claim the right of bringing an action of 
assumpsit twenty years after the contract was made, 
on the ground, that the individual had been, during 
the period, ‘beyond the seas.’ ” 

From the above judgment the present appeal was 
brought. 

The Appellant, in support of the appeal, submitted 
that the judgment of the Supreme Court ought to be 
reversed, for the following reasons:— 
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First. Because the Statute of Limitations, the 
21 Joe. 1., c. 16, (lid not extend to India. 

Second. Because, at all events, it did not apply to 
an action between Hindoos. 

Third. Because, even assuming that the Statute did 
extend to India, and also, that it applied to an action 
between Hindoos, yet that it sufficiently appeared that 
the Appellant was within the exceptions and saving 
proviso of the Statute. 

The Respondent, on the other hand, relied upon 
the following reasons in support of the judgment of 
the Court below:— 


Fiist. Because the rejoinder of the Respondent to 
the replication of the Appellant to the third plea of 
Ihc Respondent Avas sufficient in law. 

Second. Because, under the circumstances, and 
undei Reg. Ill, of 1827, the Appellant was an inha¬ 
bitant of the island of Bombay, and subject to the 
jurisdiction of the Supreme Court at the time when 
the cause of action in the plaint mentioned accrued, 

and ever since had been entitled to sue and liable to 
be sued in that Court. 

Third. Because, inasmuch as the Appellant replied 

to the Respondent’s third plea and tendered an issue 

thereon, it was not competent to the Appellant to 

object, and she was estopped from objecting, that 

the matters in the third plea pleaded, and the Statutes 

on which such matters were and are founded, were 
not nor are applicable to India. 


Fourth. Because any judgment given for the Ap¬ 
pellant on the plaint vould be erroneous and bad in 
la^^^ inasmuch as there was gross and manifest error 
in the Record and proceedings in this, to wit, that 
although the Appellant by her plaint complained 
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that the Respondent wrongfully converted to his use 
“certain goods and chattels, to wit, two hundred 
chests of opium,” yet she nowhere stated the value 
of such opium or chests, or of any part of it, or if 
it was of any value, and consequently, no damages 
could be given against the Respondent in respect of 
such alleged wrongful conversion. 

The appeal was twice argued; in the first instance* 

by 

Mr. Peacock, Q. C., and Mr. Leith, for the Ap¬ 
pellant; and 

Sir Frederick Thesiger, Q. C., Mr. Whateley, 
Q. C., and Mr. Bailey, for the Respondent. 

The case stood over for consideration. As the 
Committee who heard the appeal did not agree in 
opinion, the case was directed to be re-argued by one 
Counsel on each side, and additional members of the 

Committee attended the hearing.f 

• • * 

The appeal was re-argued by 

Mr. Leith, for the Appellant; and 

Mr. Whateley, Q. C., for the Respondent. 

The points relied upon in the arguments are dis¬ 
tinctly stated and commented upon in the judgment. 

On the question of the application generally of Eng- 

• Present: The Rij^ht Hon. Dr. Lushi!i*?ton, the Rijrlit lion. 
Sir George Turner (Vice-Chancellor), and the Rif^ht Hon. Sir 

Edward Ryan. ^ 

t The Committee present at the second ar^^ument were, I.rf)rd 
Truro, Lord Cranworth, the Chief Justice of the Common Pleas (Sir 
John Jervis), the Rij?ht Hon. Dr. Lushington, the Right Hon. Sir 
George Turner (Vice-Chancellor), the Right lion. Sir Edward Ryan, 
and the Right Hon. Sir John Patteson. 


1851-2. 


Her 

Highness 

Kuckma* 

BOVE 

V, 

LULLOO- 

BHOV 

MOTTI- 

CHUND. 


5lh, 6th & 
7th Dec., 

1851* 


26lh & 27th 
Nov. 1852. 



242 


CAiSESS IN THE PRIVY COUNCIL 


iiisi-?- 

Her 

Highness 

kUCKMA 

BOYE 

Z'. 

I.ULLOO- 

BHOY 

MOTTI 

CHUND. 


lisli 8latutey to India, The Mayor of Lyons v. The 

East India Company (a), Ranicknrn Chuckerbutty v. 

RadamuhuH Chuckerbiilti/ (b), D'Contu v. Da Costa (c), 

Uainloll Thackuorsci/dass v. Suujummull Dhondmull (d), 

Attvniey-Gtaeral v. Ctewati (e), 1 Smoult & Ryan’s 

Rules (& Orders, p. v., were cited; and, upon the 

exlension to India, of the Statute of Limitations, 21 

Jac. 1., c. 16, The East India Company v. Oditchurn 

Raid (/), Uyanchtiud Rhaw v. Mirza Mahomed Cazim 

Ally Khan (y), Attaram Sircar v. Baillie (h), Verelst 

V. Levett (i), Kistnochunder Sircar v. Ramdhone Nun- 

dy {k), Trelochiin Chatterjee v. Phillips {1), Mohan Per- 

sad Takoor v. Loll Beharry Takoor (m), Williams v. 

Jones (n). Act, No. 14, of 1840 (introducing into 
India the 9 Geo. IV., c. 14) (o). 

And, assuming tlie Statute e.xtended to India, whe¬ 
ther It applied m an action of trover in the Supreme 
Court at Bombay by Hindoos. The Court being bound 
y the Statutes, 21 Geo. III., c. 70, s. 17; 37 Geo. Ill 

IFdf IV s- ^ ^ ^ ^ 

luoo’ Pombay Charter, 8th of Dec 

82 , secs. 29 & 32, to decide the question, according 
to the Hindoo law. By which law tlie lowest limitation 
of suits IS ten years 1 Colebrooke’s Dig., ch. cxiii.; 

S/rayc ,s Hindoo Law, p. 308, 2 ih. 465. 477 {2nd 
edit.); 2 W. Macnaghfen’s Principles and Precedents of 

(o) 1 lloore’s Inct. App. Ca.scs, 175. 

(b) Morton’s Decisions of Sup. Court, 35,S. 

le! rMlrii^rRe'p.uf ■ \n I io?" 

( 9 ) Morton’s Dee. S. C. 337. (;,) MortonlDre 336““'’ ''' 

(/) Morton’s Dee S c'341 «■ C. 345. 

(») 13 East, 439 ("') Dee. S. C. ,342 

(A Theo„„M’s Acts of the Legislative Connei. of IniLa, p. 390. 
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Hindoo Law, 269; Mahadan Duti v. Muttecchnnd (a); 
Bengal Regulations, III. of 1793, s. 14, and II. of 
1805, s. 3, cl. 3; Bombay Reg. V. of 1827, cli. 1, s. 3, 
cl. 1 ; Bombay Code, ]). 186. 

And, upon the question of the application of the 
lex fori, whether the English or Hindoo law of limita¬ 
tions was the rule, the following authorities were re- 
ferred to: The British Linen Company v. Dnimmon(l{l>), 
Higgins v. Scott (c), Be la Vega v. Vianna (d), Bonn 
V. Lippinann (e), Huber v. Stiener (/), Johnstone v. 
.Beattie (g), Trimbey v. Vignier (h). Bury v. Gohtner (t), 
Beerchund Podar v. Ramanath Tagore (k), Srre Mutty 
Moha Ranee Coinulcoonry v. Russickchioider Naoghy (1), 
Story’s Coiif. of Laws, cli. xiv. secs. 556-7, 577. 579 
(2. edit.), 1 Burge’s Comm, on Col. & For. Law, ch. i. 
pp. 24 & 27, Story “On Bills of Exchange,’’ ch. v. 

s. 146 (Edit. 1843). 

- Upon the construction of the words of the e.xception 
in the Statutes, 21 Jac. I., c. 16, s. 7, and 4 Anne, c. 16, 
8. 19, “beyond the seas,” being synonymous in legal 
import to the words “out of the realm,” used in the pre¬ 
vious Statutes of Limitation, 1 Rich. III., c. 7, s. 3, 
4 Hen. VII., c. 24, 32 Hen. VIII., c. 2, s. 9, King 
y. Walker (m), Stowel v. Lord Zouch («), Lane v. Ben- 
nett{o), Nightingale v. Adams{p), Battersby v. Kirk{q), 

(o) Morton’s Dec. S. C. 344. (6) lOB. &C. 903. 

(c) 2 Barn. & Ad. 413. (d) 1 Barn. & Ad. 284. 

(e) 5 Clk. & Fin. 1. 

(/) 2 BiiTg. N. C. 202; S. C. 2 Dowl. Prae. Cases, 781. 

ig) 10 Clk. & Fin. 42. ('«) 1 Bing. N. C. 151. 

(i) 1 Dowl. & Lown. 834. 

Ik) 1 Taylor & Bell’s S. C. Reps. 131. 

(1) BigncU’s Reps. 13. (™) 1 W. Bla. 286. 

(«) 1 Plowden’s Rep. 376. (o) 1 Mee. & Weis. 70. 

(p) 1 Show. 91. (</) 2Bmg.N. C.584. 
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YtuM V. Levett (a), Dwarris “On Statutes,“ 557. 
669 (2nd edit.), 3 Burge\^ Comm, on Col. & For. Law, 
117, Co. Litt. 260, a., 260. b., 261. a., 261. b., Statutes, 
32 Hen, VIII., c. 2, 1 Mar., Sess. 2, c. 5, 4 Anne, c. 16, 
s. 19, and 3 & 4 Will IV., c. 27, were referred to. 

And, upon the fact pleaded in the replication, of 
the Plaintiif being, at the time when the cause of 
action accrued, a resident at Malwa, an independent 
State Avithout the territories of the East India Com¬ 
pany, being within the saving of the 7th section, Smith 
V. Hill (b), Perry v. Jackson (c), Williams v. Jones {d), 
Strithorst v. Grceme (e). 

As to the constructive inhabitancy of the Appel¬ 
lant at Bombay, by carrying on business there by a 
gomastah, who was amenable to the jurisdiction of the 
Supreme Court, Bombay Keg. III. of 1827, c. 1, s. 3, 
els. 1 & 2. Thomson v. Davenport (/), were cited. 


On the objection to the pleadings. That it was neces- 
sarv to aver that the parties were Hindoos to entitle 
the Plaintiff to insist upon the Hindoo law of limita¬ 
tions being applied, Mahadan Dutt v. Mutteechund (g), 
Mohun Persad Takoor v. Loll Beharry Takoor {h). 
That there was error upon the record, the plaint omit¬ 
ting to aver the value of the opium converted, and 
consequently that no damages could be given in re¬ 
spect of such conversion, The Mayor of Reading v, 
Clarke (i)» Arbonin v, Anderson (k), Darling v. Gur- 


(a) Morton^s Dee. 340. (b) IWils. 154* 

(c) 4 Term. Rep. 516. [d) 13 East, 439. 

{e) 2 W. Bla. 723; S. C. 3 Wils. 145. 

(/) 9 B. & C. 78, and 2 Smith's Leading Cases 212, where all 
the authorities on this point are collected. 

(g) Morton’s Dee. 344. 

(i) 4 B. & Aid. 268. 


{h) Morton’s Dec. 342. 
{k) 1 Q. B. Rep. 498. 
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ney (a). Stephen “On Pleading,” p. 332 (5th edit.). 
That the objection that the parties were Hindoos 
could not be now raised, as it was not contained in 
the points intended to be made upon the argument 
upon the demurrer to the replication, Arbouin v. An¬ 
derson (b), Stephen “On Pleading,” p. 154, 2 Snioult 
& Ryan's Rules & Orders, p. 69, were severally cited. 

Judgment was reserved, and now delivered by 

Sir John Jervis: 

This is an appeal from a judgment pronounced for 
the Respondent by the Supreme Court of Bombay, 
upon a demurrer to the rejoinder. 

The plaint is in the ordinary form in trover, and 
describes the Plaintiff and Defendants to be Hin¬ 
doos, and the Defendants to be merchants trading 
in Bombay, 

The Defendants pleaded the English Statute of 
Limitations, 21 James I., c. 16, in the ordinary form. 

The Plaintiff replied that, during the period of pre¬ 
scription, she had resided in parts without the terri¬ 
tories of the East India Company, and without the 
jurisdiction of the Court. 

The Defendant, the present Respondent, (the other 
Defendant died before replication,) rejoined, that the 
Plaintiff had, during the period aforesaid, carried on 
trade in Bombay by an agent, and that the goods, at 
the time of the alleged conversion, were in Bombay, 
and were the goods of the Plaintiff's Bombay firm. 

The Plaintiff demurred to this rejoinder, and after 
argument the demurrer was overruled, and judgment 
pronounced for the Defendant. 

By the notes of Chief Justice Ferry, of the reasons 
for overruling the demurrer, it appears, that the only 
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question argued before the Court was the validity of 
the rejoinder. 

The questions raised during the argument before 
this Committee were, 

First. Whether the English Statute of Limitations, 
21 James I., c. 16, applies to those parts of India 
which are subject to the government of the East India 
Company. 

Second. If the Statute does apply, whether, as it 
appears by the record that the parties are Hindoos, 
the plea of the Statute of Limitations is a good plea. 

Third. Whether the replication sets forth matter 
vhich shows the Plaintitf to have resided, during the 
lieriod of limitation, in parts “beyond the seas,’' 
within the meaning of the saving in tlie 7th section 
uf the Statute. 


Fourth. Whether the rejoinder presents an answer 
in law to the replication. 

During the argument of the objection to the plea, 

upon the ground of its being inadmissible in a suit 

between Hindoos, a doubt was suggested whether the 

fact that the parties are Hindoos, sufficiently appears 

upon the record to give rise to the objection. Upon 

consideration, the Committee is satisfied that the fact 
does not sufficiently appear. 

The Charter, which applies to the Court of Bom- 
haij, requires that regard should be had to the reli- 


manners, ana usages of the natives of India, 

the issuing and execution of process, and, therefo 

to enable the proper process and service to be adoptc 

the plaint which precedes the process is required 

state It the parties are Mahomedans or Gentoos, ai 

1 practice the allegation in the plaint is regard 

hioughou the cause as a sufficient averment of t 
fact toi all judicial purposes. 
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It does not appear that any objection was urged in 
the Gourt below upon this point, which is satisfac¬ 
torily accounted for, by the notoriety of the practice, 
to the effect stated. 

The first point to be considered is, whether the 
parts of India, under the government of the East 
India Company, are subject to the application of the 

Statute, 21 James I., c. 16? 

This question appears to have arisen in the year 
1811, in the case of WiUiams v. Jones (13 East, 439), 
but no judgment was then pronounced upon it. In that 
ease, the cause of action had arisen in India. The 
action was commenced in the Court of King s Bench, 
and the Defendant pleaded the Statute of Limitations, 
to which the Plaintiff replied the Statute of 4 Anne, 
c. 16, s. 19, that when the causes of action accrued, 
and since, until within six years of the commencement 
■ of the action, the Defendant was beyond seas. The De¬ 
fendant rejoined, and pleaded the existence of the Su¬ 
preme Court at Calcutta, as established by the Charter, 
under the 13 Geo. III., c. 63, having a like jurisdiction 
as the Judges of the Court of King’s Bench, within 
Great Britain, and that at the time and more than .six 
years after the cause of action accrued, both Plaintiff 
and Defendant resided within the jurisdiction of that 
Court, and were subject thereto, and that no action had 
been commenced. Upon the part of the Plaintiff, it 
was contended that, by the very terms of the Statute, 
it could not apply to India, as the exceptions in favour 
of parties being beyond seas could not apply to India, 
the seas meant in the Statute, being the four seas of 
England, and further, that even if the Statute did 
extend to India, either vfithoiit the exception or with 
a different sense to be put upon it, still the jurisdic¬ 
tion of the Court of King’s Bench was not excluded. 
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The case was decided upon the ground, that at all 
events the jurisdiction of the Court of King’s Bench 
was not excluded ; and Lord Elle.nborouyh said, “ As¬ 
suming that the Statute and Charter referred to had 
given jurisdiction to the Indian Courts, and that the 
Courts had adopted the Statutes of Limitation, still 
those Statutes could only have the etfect of barring 
the remedy in those Courts, but did not extinguish 
the right.” 

The extent of the authority of this case is merely 
that Lord Ellenborough did not express any doubt of 
the competency of the Courts in India to adopt the 
Statute. 


It is abundantly clear, that since 1811 the Statute 
has been adopted in India, and made the foundation 
of judgments by the Supreme Courts there, and that 

acted upon by this 
jurisdiction in the case of The East India Company v. 

Oditchurn Paul, reported in the 5th volume of Moore’s 

Ind. App. Cases, p. 43, in which case the Statute 
was pleaded on the part of the East India Company, 
whose agents could not but be fully informed whether 
the Statute was acted upon in the Courts in India. 
The recognition and adoption by this jurisdiction of 

the plea in that case, is, of course, of the greatest 
weight upon the present occasion. 


The case was an action of assumpsit, brought t 

.cover damages for fc breach of a 
dehvering a quantify „t salt. The East India Cm 

Pany pleaded, among other pleas, that the cause 0 
act,on dtd not arise i./rq seg 

tried before two o he JudT 

dence then given, hoi ,hatt 

^ ' J'oi.i, (hat the cause of action dit 
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accrue six years, and entered the verdict for 

the Plaintilt’, upon the issue joined upon that plea. 
A motion was afterwards made for a new trial, which 
was refused, and the East India Company appealed 
against the rule refusing the new trial, and contended, 
that the evidence proved the cause of action to have 
arisen more than six years before the commencement 
of the action. 

No question was raised by the parties during the 
argument of that ease, as to the application of the Sta¬ 
tute to India ; but Lord Campbell inquired of the Bar, 
if the Statute, 21 James 1., c. 16, extended to India, 
and was answered by the then Attorney-General, of 
counsel for the East India Company, that it was intro¬ 
duced into India previously to the Charter, and that 
statement was not controverted by the counsel for 
Respondent, of whom !Mr. Leith was one, a gentleman 
long eminent as a practitioner at the Indian Bar, 
and consequently well acquainted with the practice. 
The Judicial Committee considered, that the plea 
of the Statute of Limitations was not in that case 
entitled to favour, and would have been astute to dis¬ 
cover any ground upon which the verdict which had 
been entered for the Plaintiff (the Respondent) could 
be supported. But the Committee held, that the facts 
established that the cause of action had arisen more 
than six years before the commencement of the action, 
and made the rule absolute for setting aside the former 
verdict for the Respondent, and for a new trial ; thus 
upholding the plea against the apparent merits of the 

case. 

This Committee is satisfied that the Statute of 
Limitations has been adopted and acted upon by the 
Courts in India, and such adoption has been recog- 
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nised and acted upon by this jurisdiction, and the 
Committee considers that such application of the Sta¬ 
tute ought not nou" to be questioned, whatever doubts 
might have originally existed on the subject. 

The Statute being applicable to India, it becomes 
necessary to consider, whetlier a residence in India, 
but out of the territories under the government of 
the East India Company, is, in legal import, a resi¬ 
dence “ beyond the seas” within the meaning of the 
Statute, 21 James I., c. 16, sec. 7. 


These words ** beyond the .seas ” are of extensive 
application in the law, many ancient rights being 
saved by the Common Law to persons “ bevond the 
seas it is, therefore, of considerable importance to 
ascertain what has been deemed to be the legal im¬ 
port and meaning of them, because, if it shall appear 
that they have long been used, in a sense which may 
not improperly be called technical, and have been 
judicially construed to have a certain meaning, and 
have been adopted by the Legislature in that sense, 
long prior to the Statute, 21 James I., c. 16, the 
rule of construction of Statutes will require, that the 
words in the Statute should be construed according* 
to the sense in which they had been so previously 
used, although that sense may vary from the strict 
literal meaning of them. 


The Statute, 21 James I., c. 16, was the first 
Statute which limited tiie period in wliich personal 
actions should be brought, but tiiat Statute seems to 
be strictly in pari materia with the 32 Henrtj YIll., 
e. 2 , which limited the period during which real 
actions should bo brought, and also mth other Sta¬ 
tutes, which may be called Statutes of Limitation, 
sue 1 as the Statute of Fines, which limited the period 
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for making- entry and taking proceedings to avoid 
fines. The object of the provisions in all the Sta¬ 
tutes referred to is the same, that is, to give effect to 
the maxim, “ Interest reipnhlica’ nt sit finis litiiim.” 

The words “bej’ond the seas,” as before stated, 
were well kno\\m to the Common Law, betore the 
enactment of any Statute containing those words ; as 
in the case where a descent was cast after a disseizin, 
the entry of the disseizor was tolled, unless the dis¬ 
seizee was beyond the seas ; and relief from forfeiture, 
by default, of copyholds, is, in many cases, allowed by 
reason of the defaulters having been bevond the seas, 
as in Underhill v. Kelsey (3 Cro. Jae. 226). 

The question, therefore, is, whether the words “ out 
of the realm,” or ‘‘ out of the lands,” or ” cut of the 
territories,” are synonymous, in legal import, with the 
words ‘‘beyond the seas.” To arrive at a correct 
conclusion, it wall be necessary to refer to the various 
Statutes and authorities. 

The first Statute, relevant to this subject, is the 
Statute, Be donis, 13 Edw. I., which enacted, that 
fines in certain cases should be void, and that neithei 
heirs or reversioners need make any claim, though 
they should be within Enyland. This enactment 
seems to have referred to the law of ‘‘ Continuall 
Claime,” which was subject to a saving in favour of 

persons ‘‘ beyond the seas.” 

The Statute, 18 Edw. I., Stat. 4, makes fines bind¬ 
ing upon all parlies and privies ‘‘ within the four 
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Littletoii, in section 441, treats of the lav.- before 
the Statute of Non-claim, 34 Edw, III., c. 16, and 
says, “ So it is proved, that if a stranger that hath right 
unto the tenements, if he were out of the realrae at the 
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time of the fine levied, &c., shall have no dammage, 
though that hee made not his claim.” And Lord Coke, 
in the Second Inst., p. 337, in reading upon the Statute 
of 13 Ediv. I., says, “Hereby it may be gathered (as the 
law was), that a fine at the Common Law did not bind 
a stranger that was within age, in prison or beyond 
the seas.” Further, Littleton, in chapter vii., on 
“ Continuall Claime,” section 439, says, in reference 
to excuse for “ Continuall Claime,” “ In the same 
manner it seemeth. that Avhere a man is out of the 
roalme, and the disseizor dieth seized, that such 
discent shall not hurt the disseize, but for that hee 
could not make continuall claime, it seems to them, 
that when he commeth into England he may enter.” 

It will be observed, that in this section, Littleton 
uses the words, “out of the realme,*' and “commeth 
into England/' in reference to rights which had been 
preserved to persons who should, in technical lan¬ 
guage, be “ beyond the seas.” And Lord Coke, in 
commenting upon this section, (260. b) says, “ Hors 
dn ^ogaidme (dl est), extra regnum; as much as to 
say, as out of the power of the King of England as 
of his crowne of England ; for, if a man be upon the 
sea of England, he is within the kingdom or realme 
of England, and Anthin the ligeance of the King of 
England, as of his croA\me of England. And yet 
alfutn mare is out of the jurisdiction of the common 
laAv.-’ He afterwards says, “And note, Littleton 
saith not, beyond the sea, or extra quatuor maria, for 
a man revera may be intra quatuor maria, and yet out 
of the realme of England. But infra quatuor maria, 
or extra, is taken by construction to be Avithin the 
realme of England, or the dominions of tie same.” 

In the above statement of the section in Littleton, 
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certain words have been omitted which are in the 
section, which import that the absence beyond seas 
should be in the service of the king, but those words 
are irrelevant and immaterial, as it distinctly appears 
in subsequent sections and commentaries, and in 
Bracton, lib. 5, fol. 436, referred to by Lord Coke, 
“ that the being in the king’s service is not a qualifi¬ 
cation attached to the being beyond seas.” 

In Littleton, section 440, the words ” out of the 
realme” and “ within the realme,” are used ten times 
in reference to this saving, by being “ beyond the 
seas,” and the comments upon this section, (261. a, 
261.'b,) which treat at large the proper mode of plead¬ 
ing in reference to this subject, frequently adopt the 

expression “out of the realme. 

It appears to the Committee that these Statutes and 

commentaries establish, that the words “being out of 
England," “out of the realme,” and “beyond the 
seas,” were deemed to be synonjTnous in legal im¬ 
port ; and the several Statutes relating to fines have 

also a bearing upon the question. 

The Statute, 1 Rich. HI., c. 7, s. 3, binds all par¬ 
ties by the fine, except those “ out of this realm of 
England.” And in sec. 6, actions are saved if brought 
within five years after come “within this land.” 
The 4 Hen. VH., c. 24, refers to persons ‘ ‘ out of the 
realm.” The 23 Eliz., c. 3, s. 3, saves writs of 
error to recover fines to persons “ beyond the seas.” 
The 27 Eliz., c. 9, s. 3, on the same point. The 
saving is also to persons “ beyond the seas.” 
There is a material case reported in Fitzherhert .s 
Abr. under the title of “Continuall Claime et 
non Claime,” and which is cited in Stowel v. Lord 
Zouch (1 Plowden, 376). Fitzherhert is, of course, of 
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the highest authority, and Lord EUenborough said, 
that no better authority than Plowden could be cited. 
The case is thus stated. In the 8th Rich, II., a party 
pleaded in bar a fine, levied before the Statute of Non- 
claim, and alleged, that the Plaintiff was, a year and a 
day after the fine levied, within the four seas, and did 
not claim. The Plaintiff replied, that he was at that 
time in Scotland the whole vear and a dav, without 
that he AVas in England. And it was held, that Scot¬ 
land being another land and another realm by itself, 
the replication was sufficient. 

The right of entry of a disseizee, in the absence of 
continual claim, being by the Common LaAV saved by 
an absence “beyond the seas,'’ this case shows, that 
Scoflayid, being out of the realm, was within the sav¬ 
ing being “ beyond the seas.” Further, the case itself 
referred to a saving in a Statute expressed in the 
words “beyond the seas.” But Fitzherhert, by re¬ 
porting the case under the head of “Continuall 
Claime et non Olaime,” evidently meant, that a resi¬ 
dence in Scotland would also be within a Common 
Law saving expressed in the same words. 


Lord Coke's Commentaries, 260. a and 260. b, upon 
Littleton, sec. 439 and 440, will be found quite con¬ 
firmatory of the principle of the decision before 
mentioned. 

The Statute of the 32 Ren. VIII., c. 2, is imme¬ 
diately in connection with the 21 Jatnes I., c. 16. 
That Statute first required, that all real actions should 
be brought within a definite number of vears bv all 

• w 

persons within the realm, and saved the remedies to 
other persons within certain periods after coming 
within the realm, and it was correctly asserted by 
Wedderhuni, of counsel in the case of King v. 
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Walker, hereafter mentioned, that Sir Hubcrl brooke, 
a very high authority, in Ids learned readings upon 
this Statute, always considered and used the words 
“out of the realm” as synonymous with the words 
“beyond the seas.” The passage referred to in 
Brooke will be found in tiie seventh lecture, page 
121, and in the eighth lecture, pages 121 and 123. 

In section 2 of the Statute, 21 James I., c. 16, it 
is enacted, that if any person being- entitled to writs 
in real actions, &c., shall be “ beyond the seas,” 
then such persons’ rights are saved to them for ten 
years after coming into this realm ; and in section 7, 
it is enacted, that if persons entitled to bring personal 
actions shall, when the cause of action accrues, be 
“ beyond the seas,” then such persons may sue mthm 
the limited period, after they shall have returned from 
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“ beyond the seas.” 

The Statute, 4 Anne, c. 16, saves the right of cer¬ 
tain actions in reference to the words “ beyond the 

S6£1S ^ ^ 

There are two decisions upon the Statute of 21 
James I., c. 16, to which it is necessary to advert. 

The case of King v. Walker (1 W. Bla. 286), in 
which to an action of assumpsit the Defendant pleaded, 
non assumpsit infra sex annos. The Plaintift replied, 
that he had been resident in foreign parts out of the 
kingdom of England, to wit, at Glasgow, in Scotland. 
The Defendant demurred. The Court held the repli¬ 
cation bad, upon the ground, that by the Act of Union, 
Scotland became part of the realm of Great Britain, 
and was no longer “beyond the seas,” which words 
were satisfied only, by a party being beyond what 
constitutes the realm for the time being. Wed- 
derburn, in support of this replication said, that 
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persons out of the jurisdiction of the Courts of the 
country, though not literally “beyond the seas,’^ or 
out of the King’s subjection, were yet \vithm the 
saving of the Statute, and referred to Brooke's reading 
before mentioned ; but Dennisofi, Justice, said, this is a 
new experiment, and that the Statutes of Limitation 
of James and Anne were both express, that the party to 
be excused must be “beyond the seas,” and that he did 
not understand what the replication meant, by “ foreign 
parts,” and that the party must be “beyond the seas,” 
which was the old and true expression ; and added, 
that “before the Union, England was an island of 
itself ; since the Union, Scotland is made part of it.” 
From the observations of Wihnot, Justice, it would 
seem that the word “ Island ” is stated by mistake of 
the reporter, instead of kingdom. Wilmot, Justice, 
said, “ There is no such kingdom as England now. 
Plaintiff, therefore, while in Scotland, was not out of 
the realm. Besides, that is not now the phrase: 
(he Legislature, by altering it to beyond the seas, at 
such a critical juncture, seems to have pointed at "this 
very case of dwelling in Scotland 


The alteration here spoken of, perhaps referred to 
the adoption of the words “ beyond the seas” in this 
Statute, while the words in 32 Hen. VIII., c. 2, were 
“ out of the realm.” ,, 

The experiment referred to by Mr. Justice Dennison 
was the attempt to make the words, “ out of the juris¬ 
diction of the Court,” synonymous %vith the words 
“ beyond the seas.” 

The substance of the determination is, that the 
woi^s ” beyond the seas,” within the meaning of the 
saving clause, could only be satisfied by the party 
being out of what should constitute the realm, for the 
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time being, and that Scotland, at the time of the plea 
being part of the realm, was, therefore, not within the 

saving. 

The decision so understood is consistent with, and 
to the same effect as, the case reported in Fitsherbert, 
and cited in Ploioden, and with the doctrine stated in 
Lord Coke’s Commentaries, 260. b; inasmuch as in the 
time of Richard II., Scotland was “ out of the realm,” 
and, therefore, might be well deemed to be ” beyond 
the seas,” within the Statute; and at the time of the 
case of King v. Walker, Scotland had become part of 
the realm of Great Britain, and, therefore, had ceased 
to be ‘ ‘ beyond the seas, ’ ’ within the meaning of the 
Statute. After the Union wth Scotland, difficulties 
arose in regard to the effect of writs of ne exeat 
regno, which, while restraining the parties from going 
out of the realm, permitted them to go to Scotland, 
which was out of the jurisdiction of the Court, and it 
was deemed necessary to alter the writ and the recog¬ 
nizance, by extending the restraint to Scotland by 

name. 

The case of Lane v. Bennett (1 Mee. & Weis. 
70) calls for some remark. The Plaintiff, in an¬ 
swer to a plea of the Statute of Limitations, re¬ 
plied, the residence of the Defendant in Ireland. 
Issue was taken upon the replication, and a ver¬ 
dict found for the Plaintiff. A motion was after¬ 
wards made by the Defendant to enter judgment for 
him, non obstante veredicto, upon the ground, that 
Ireland was not now a place byond the seas within 
the 4 Anne, c. 16, s. 19. The Court discharged that 
rule upon the authority of a decision by Lord Holt, in 
a case erroneously cited, as the case of Nightingale v. 
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Adam if (1 Show. 91), but the case intended was an 
Andii/jtKoiis case (1 Show. 61), in which Lord Holt is 
reported to luive held upon consideration, upon the 
Statute of Limitations, 21 James L, c. 16, that Ireland 
was “ beyond the seas ’’ witliin tlie meaning of that Sta¬ 
tute. Lord Ab'nif/cr, in delivering judgment in Lane v. 
Bcniiclf, entered largely into the question of the legal 
import of the words “ beyond tlie seas,” and referred 
to many of tlie Statutes before mentioned, and to 
L}ftleto)i and Lord Coicc's ('Ommentarics as authorities, 
that the words “beyond the seas” and “out of the 
realm,” had been used as synonymous in legal mean¬ 
ing, but decided that Ireland continued to be a place 
“ beyond tlie seas,” notwithstanding the Act of Union. 
The case of King v. Walker is mentioned in the judg¬ 
ment by Lord Ahinger, as a decision negativing that 
the words “ beyond the seas ” and “ out of tlie realm ” 
are synonymous, but it may be doubted whether that 
view of the decision was correct. It would rather 
seem, as before stated, that the Court held, that the 
meaning of the expression “ beyond the seas ” was be¬ 
yond, or “ out of the realm,” and that at the time of 
the replication, Scotland was not “ out of the realm,” 
and, therefore, not “beyond the seas,” and conse¬ 
quently not within the saving. The judgment also 
referred to a note in Jenkins's Eight Centuries Rep. 
Case 18, that since the Union, a husband while in 
Scotland w^ould not be deemed beyond the seas so as 
to create the presumption of non access. 


In the case of Battershy v. Kirk (2 Bing. N. C. 
584), it was also held, that Ireland, for the purpose of 
that decision, was a place “ beyond the seas.” The 
question w’as, whether goods landed in the Bristol 
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Docks were liable lo the dues imposed by the Bristol 
Dock Acts, upon goods imported from parts beyond 
the seas. The case underwent an elaborate argument 
upon the ellect and construction of several Statutes 
relating to the trade, navigation, and various other 
matters connected ^^dUl Ireland, all of which are 
foreign to this case. The judgment turned entirely 
upon the construction of those Statutes, and with 
reference to them, goods from Ireland landed in the 
Bristol Docks were deemed to be subject to the dues 
imposed upon goods imported from parts beyond the 
seas. That case, therefore, does not seem to have 
any application to the present case. 

The Committee, therefore, are of opinion Ijiat the 
Statute of Limitations must at this time be deemed 
to be applicable to hidia; and that to construe the 7th 
■ section literally would be to withhold the benefit of a 
saving from India, which it was intended by the Legis¬ 
lature should prevail where the Statute was contem¬ 
plated to operate at all, that is in England, and that 
it would be contrary to reason and justice to hold, that 
the Legislature should be deemed to have intended 
that the Statute should become operative In any place 
where, by a due construction of the 7th section, the 
saving could not apply. 

A necessity that the words “ beyond the seas 
should be construed literally, would create a great 
doubt of the correctness of the decisions which hold 
the Statute to be applicable to India, but if those 
words legally construed will give to India all the benefit 
which the Legilsature intended the Statute should be¬ 
stow, the adoption of the Statute in India, in that case, 
seems to be free from objection, as the policy of the 
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Statute seems equally applicable to India as to Eng¬ 
land And, upon a review of the Text books, Statutes 
and decisions, we are of opinion, that the words of the 
Statute, 21 James L, c. 16, ‘^beyond the seas’^ are 
in legal import and effect synonymous with the words 
“out of the territories” and “out of the realm,” and 
that the replication, therefore, discloses a valid answer 
to the Defendant’s plea. 

If the words of the replication are equivalent to 

the words “beyond the seas,” then the Plaintiff is 

within the express provision of the 7th section, and 

the Statute would be no bar. It is no answer to say, 

that the party might sue or be sued during the whole 

time, by reason of a constructive inhabitancy. That 

might probably give the Court jurisdiction, but will 

not prevent the express operation of the 7th section, 

A Plaintiff may be in England for six years, but, 

nevertheless, if he be in prison when the cause of 

action arises, during the whole period, he may sue 

when he comes out of prison, notwithstanding that 

he might have commenced an action at any moment 

whilst he was in prison, if ho had so thought fit. The 

words of the 7th section are express, and the Plaintiff 
is within them. 

The case, therefore, as regards this question stands 

in this predicament, that if the Statute of Ja 7 nes does 

not operate in India, the plea is bad; and if it does 

operate, the replication contains a legal answer to it. 

And, therefore, quocunque via data, the appeal upon 
this point ought to be allowed. 

But it has already been stated, that the plea is ob- 
.iected to upon another and distinct ground, namely, 
that although the Statute of Limitations may be ap- 
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plicable to Indian yet that such Statute cauuot be 
pleaded in this cause, in which the Plaintiff and De¬ 
fendant are Hindoos. 

If the reconuneudation of the Committee, which 
will be founded upon the opinion before expressed, 
shall be confirmed and adopted by Her Majesty, the 
appeal will be allowed irrespective of the objection 
referred to, but, as that objection has been supported 
by arguments founded upon the supposed construc¬ 
tion of the Charter, and upon an alleged inconsistency 
in the course of procedure of the Supreme Court with 
the provisions of the Charter, the Committee have 
deemed it expedient, with the view of preventing 
future litigation upon the same question, so far as 
the expression of its opinion may tend to effect that 
object, to investigate and consider the merits of the 
objection more largely than was necessary for the 
decision of the present case. 

The course of procedure in the Supreme Courts 
necessarily differs from that which prevailed in the 
Native Courts, and such difference may frequently 
cause suits to be determined in the Supreme Courts 
otlierwise than the same would have been determined 
if they had been instituted in the Native Courts; and 
the question may, therefore, frequently arise, whether 
such judgments of the Supreme Court ought to be 
deemed to be inconsistent with the Charter where 
they are the result, not of the application of any law 
relating to the “inheritance and succession to lands, 
rents, and goods, and all matters of contract and deal¬ 
ing” between the parties, but from the difference in 
the course of procedure only in the respctive Courts. 

It is ncessary, to a due consideration of the ques- 
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tion, whether the plea can be allowed consistent with 
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the provisions of the Cliarter, that the objection 
against the plea should bo stated with precision and 
accuracy, because it should be observed in the outset 
that the plea does not raise any question relating to 
“inheritance and succession to lands, rents, and goods, 
and to all matters of contract and dealing” between 
the parties; and that the validity of the plea does not 
depend upon the application of any law or usage re¬ 
lating to any of those matters, but that the validity 
of the plea depends upon the question, whether the 
course of practice, or procedure, as it is called, under 
the authority of which ic is pleaded, is consistent with 
the Charter. 

The substance of the objection to the plea seems 
to be, that a judgment in favour of the Defendant, 
founded upon the plea of the Statute of Limitations, 
would be a determination upon the rights in litigation 
between Gentoos, by virtue of a different law than 
that by which the same suit would have been deter¬ 
mined in a Native Court, if instituted there. And it 
is conceded that the plea would not have been avail¬ 
able in a Native Court. 

The merit of this objection depends upon the con- 
stmotion of the Charter, to which it is, therefore, 
necessary to refer. 

The Charter contains four sections, which relate to 
the question, the 29th, 37th, 38th, 39th. 

The 29th section is the governing section upon this 
point, and is to the following effect, namely, ithat in suits 
between Mahomedans or Gentoos, their inheritance 
or succession to lands, rents, and goods, and all mat¬ 
ters of contract and dealing between party and party 
shaU be determined by the laws and usages of the’ 
Mahomedans and Gentoos respectively, or by such 
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laws and usages as the same would have been deter¬ 
mined if the suit had been brought in a native 

Court. 

The 37th section requires the Court to frame pro¬ 
cesses, in criminal as well as in civil suits, and the 
rules for the execution of such processes, with an 
especial attention to the religion, manners and usages 
of the inhabitants, and the circumstances of the 
country, so far as the same could consist with the 
due execution of the law and the attainment of jus¬ 
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tice. 

There are two other sections in the Charter (the 
38th and 39th), which show that it was not intended 
that the Charter Court should adopt the course of 
procedure which prevailed in the Native Courts, but 
that the suits between Gentoos and between Maho- 
medans, in such Courts, should be by a course of pro¬ 
cedure, to be framed by the Charter Court of itself. 

It will be observed, that although the Charter pro¬ 
vides that the law, which would be administered in 
the Native Courts in the specified cases, should also 
be adopted in the like cases in the new jurisdiction, 
yet the form of procedure in the Native Court was not 
to be imported in the new Court, but that the new 
Court was to frame its own course of procedure, 
having regard to the law by which its decisions were 
to be governed in suits between Gentoos and between 
Mahomedans. 

Considering the different rules of evidence, modes 
of purgation and proof, and the numerous other dis¬ 
tinctions, in form and substance, necessarily resulting 
from the different systems of religion and government 
applicable to the different Courts, it is obvious, that 
the forms of procedure in the Niative Courts could not 
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be imported into the Supreme Court, to be presided 
o\ei by Eiiglisli Judges ; and, accordingly, the duty 
is imposed upon the Supreme Court to frame rules, 
oiders, and processes, for the conduct and prosecution, 
in that Court, of the suits referred to. That duty 
could only be effectually performed by attaching cer¬ 
tain consecpienees, results, or penalties, to the non- 
observance of, or to a departure from, the ordained 
rules and course of procedure, some of which conse¬ 
quences might lead to a determination of the suit 
upon points independent of the merits involved in the 
cause, or the law applicable to the cause of action, or 
matters in litigation, and it would be difficult to main¬ 
tain that a determination of the suit, under such cir¬ 
cumstances, would be inconsistent with the Charter. 

The Charter, while creating the new Court, pro¬ 
vided for two objects. The one object was, that the 
rights of Gentoos and Mahomedans, in regard to the 
matters specified in the Charter, should be adjudged 
in the new jurisdiction, according to the laws by which 
they would have been determined in a Native Court 
The other was, that the course of procedure in the 
new nunsdiction, by which such law was to be admi- 
nisteied, should be consonant with the religious feel¬ 
ings, usages, and manners of the native suitors. 

The first object seems to have been attained bv 

-hire Lr, er i„°i "e 

ers m litigation, according to the law nf ih x 
where thp ^ country 

the rights or causes of action arose ; and, com 
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«itl. iLal oaorac, tl.« Uha.'lc provides, that 
Selo; »..d H.l,omcd«.,s. who live and ecndoet 

Uieir iransaetiona oiider cerlai.i systenjs o‘ 

..overnineiH pocidiar Co Ihem respectively, shall hm 
Uieir ri-hts and causes of action decided upon, m the 
S^e™ Court, l.y the same laiv l.y which they would 

have been determined in a Native Com . 

t "Is eoutided lo the Court to secure the second 

obiect, liv eetablishins rules, orders, and processes lor 
fc X-ulation of causes iu the Supreme Court, bo- 

tween Gentoos and between Mahomedaiib. , , y 

IJuon the part of the Deleudaut, it .» couteuded, 
the plea is valid and warranted by the Charter, uot- 

withstaudiuB that such plea would not k-™ ‘"i; 

available if the suit had been instituted lu ,t Native 

nlea are founded 

The ,, „( limitation or 

upon the lesa < '.'la Committee 

!’v In trntli, it has become almost an axiom in 

that -i law of prescription, or law ot 

.iurisprudenee tha .1 P is a 

Ilf rr.;.:" P--- "avia, reference only to the 
'"/X' said, ill Story’s Coutliet of Icw-s (a), in tho 

(a) Edit. 1841. 
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in such country, forms no part of the contract itself, 

but merely acts upon it ex jmst facto in case of a suit, 

it cannot properly be deemed a right stipulated for, 

or included in the contract. Even these foreign 

jurists do not pretend that the prescription of a coun- 

try, where a contract is made, constitutes a part of 
the contract.” 


And, in section 580, in contending against a passage 
in Baldvs, he says, “ The question is, whether it is a 
matter of the original merits, as, for example, a ques¬ 
tion of the original validity, or interpretation, or dis¬ 
charge of a contract, or whether it is a matter touch¬ 
ing the time and mode of remedial justice, which is 
provided by law to redress grievances, or to prevent 
wrongs, or to suppress vexatious litigation.” And, in 
a subsequent part of the section, he savs, “Consi¬ 
dered in their true light. Statutes of limitation or 
prescription are ordinarily simple regulations of suits 
and not of rights. They regulate the times in which 
rights may be asserted in Courts of Justice, and do 
not purport to act upon those rights.” And then he 
adds, “ Pothier very properly treats prescription, not 
so much as an extinguishment of the debt or claim 
as an extinguishment of the right of action therein’ 
And this is precisely the manner in which the subject 
is contemplated at the common law, as well as bv 

many foreign jurists.” ' ' 


Consistently with this view, while the Courts of 
•Imost all cmlised comtries enferiaia caaaes of action 
Jhici have on*,noted in a foreisn connim. and adin- 

m which they arose, yet such Conrts respectiyely pk- 
eed a cording to the prescription of the conntry in 

which It exercises its .jurisdicHon. 
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In section 576 of Story’s Conflict of ^ Jh® law 
thus succinctly expressed: “ In regard to Statu e highness 

Ltiror p«.crip.lon .< -.i-s. no doubi 

that they are strictly questions affecting the leme j, 
n no. '..nostion, upon .he me.ile. They *o W. 
ordinationem. and not ad litis deas.onem, in a ust 

juridical sense. The object of them is to 
periods, within which all suits shall be brougW m the 

Courts of a State, whether they are brou„h 
against subjects, or by or against foreigners. A 
there can be no just reason, and no sound po j, 
in allowing higher or more extensiye P- e - 
foreigners, than are allowed to subjects. Lays, 
limitino' suits, are founded in the noblest policy. 

Then follow many important obseiwations, showing 

the wisdom and justice of the law of P-^^f 
which will not aid in the iiwestigation of the questio 

iindov consideration. • i Tf 

In seCion '577, Mr. JuMice Stor, proceed. I 

J .Wi,.,y bccce 0 eo.™.... 

.b. c.„„.ry 

1 the miit is brought, (lex fori,) otherwise the 
luU b har;ed ; and this rule is as fully recog- 

ntd in foreign jurisprudence as it is in the common 
law Not, indeed, that there are no diversities of 
opinion upon this subject ; but the doctrine is esta- 

Xhed by a decisive current of well-considered aiitho- 
i.ities” The author then quotes numerous foi eign 
writers on jurisprudence, in confirmation of the la^ 

T a ed in the text. The author also refers to seve- 
1 in which the Courts of law of this country 

r et’ed in conformity with the principles there 
sta'ted"' A summary of those cases will be found in 
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llie note lo the case ol‘ Mostijn v. Fabrlgas (1 Smithes 
Leading Cases, 367), and the case of Huber v. Steiner 
there mentioned, and reported in ‘2 Bing. N. C. 202, 
is a leading authority upon the subject. 

There are two cases which mark distinctly the 
application of the law as stated in Story. The case 
of The British Liueu Compauy v. DnimmoiuJ, which 
was a suit in Euglaud, upon a contract made in Scot’ 
laud, where the prescrii)tion is forty years. The Plain- 
lifts sued in Euglaudy where the Defendant pleaded 
the Statute, 21 James L, c. 16, which was held to 
he a good plea. 

Huber v. Steiner was a suit in England, upon a 
promissory note made in France, where the prescrip¬ 
tion is shorter than in England. The suit was com¬ 
menced in England after the expiration of the French 
lu’escription, but within six years. The Defendant 
pleaded the French prescription, but which was held 
to be a bad plea. 

It appears to the Committee, after much considera¬ 
tion, that the plea is an admissible and valid plea in 
this suit, and that the allowance of it is alike con¬ 
sistent with the 29th section of the Charter as with 
the 37th section, the terms of which section have been 
already stated. 

The 37th section of the Charter has been com¬ 
mented upon, as tending to show that no course of 
procedure in the Charter Court can be valid and con¬ 
sistent with the Charter, which should authorise a 
.iudgment in a suit between Gentoos, founded upon 
any law other than that hy which the same suit would 
have been determined in a native Court ; but, on an 
attentive perusal of that section, it will be found to 
refer only to process and its execution, and that no 
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rcstridion or duty is imposed upon tlie Supreme 
Court ill regard to the processes and the rules and 
orders for the execution of them, except that they 
shall be respectively framed with an especial attention 
to the religion, manners, and usages of the native in¬ 
habitants, and accommodating the same to the cir¬ 
cumstances of the country, so far as the same could 
consist with the due execution of law, and the attain- 

nioiit of substantial justice. 

This section is merely auxiliary to the 29th section, 
and does not extend its effect in relation to the ques¬ 
tion of the validity of the plea ; and, supposing a plea 
could be held to be included in the word “ process, ’ 
there is no ground for saying that it is inconsistent or 
repugnant to any part of, or any matter contained in, 

this section. 

The fallacy which is imputed to the argument 
ao-ainst the plea, is, that it confounds a determination 
of the suit, with the determination of the right or 
cause of action in litigation in the suit ; whereas it is 
said, that a judgment for the Defendant upon this plea 
will be 110 determination founded upon any law re¬ 
lating to the rights or merits involved in the cause of 
action, the judgment will be consequential upon what 
may be deemed to be in default, on the part of the 
Plaintiff in the proceedings in the lex fori. The Su¬ 
preme Court was to frame a course of procedure, and 
it would be incident to that duty to enforce conformity 
to such course by attaching certain consequences to 
default, departure, or disobedience. The time for 
appearing, for declaring, for pleading, and for taking 
the several steps in the cause, and the forms of the 
several proceedings, would all be within the province 
of the Court to prescribe, and consequently within its 

u 2 
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authority to give a judgment for Plaintiff or Defen¬ 
dant, as the penalty for defaults, disobedience, or de¬ 
partures from the prescribed rules. The Court could 

not exercise its jurisdiction effectually without such a 
power. 

It may be asked, would the Charter be contravened 
by a judgment upon a demurrer for imperfect plead¬ 
ing, or a judgment of non pros for not declaring, 
or a judgment by default for not pleading, applying, 
&c.? in each of which cases, unless the practice of the 
Chaiter Court should be in exact conformity with the 
Nathe Court, the suit would be determined by a law 
other than that by which it would have been deter¬ 
mined in a Native Court ; but that the Charter would 
be thereby contravened, it seems difficult to maintain. 
A judgment for the Defendant upon the plea that the 
action was not commenced in due time, seems of the 

same character as the judgments for default, or de¬ 
parture, before referred to. 


The Charter meddles not with a course of proce¬ 
dure in the Supreme Court, or its consequences, which 
shall not be inconsistent wth the native laws relating 
to the contract, trade, or dealing, out of which the 
litigation may arise, and which shall not be repugnant 
to, or in violation of, the religion, manners, and usages 
of the natives. The determination of the Supreme 
Court upon the rights arising out of contracts, tradings 
or dealings, and their incidents, must be consonant’ 
with the law, religion, manners, and usage.s of the 
Gentoos, but the allowance of this plea will not con 
stitute a determination relative to anv rio-ht ^ • • 

:i:' rr -- - - - 

ll'e plea is ,lIo.v«| ■„ 

uicnvi.se than consonant 



oN APPEAL PROM THE EAST INDIES, 

to tuo .oliBioi'. “"'I >'“8“ 

o„ly to .cpeol the opini... «' 'J;' ^ 

allowed, aud the cause be remitted. 
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John Robert Douglas 


J.ppe//aH^ 


AND 


The Collector of Benares ‘ 

Sheikh Gholam Ahmud and V tspom 

Dado Begum _ - - - 3 

On appeal from the Sadder Vewanny Adawlut at 

Scnami-P>^nha^c by father '’J implSd 

reinesentative-mcrce against surplus-Suppress,on 

aaainat son — Uortgagtt- » _ -Rfftct. 

of mortgage (« am ^ ^ being indebted 

to^d Ceira ^ 

Pending tins suit A. died, a defaulter to Government, when 

whom tiic suit was revived. aud took steps for bringing 

the Goverumeut C. informed the Goverm 

them to •sale to satisfy the u to have the sale stayed, but tue 

officer of his claim, and p . ^ sunpresBing the notice of 

CoUecto^ sold the villages as * a'then sued B , the Collector, 

tiio eauitablc charge of C. upou ' 6 , entitled to the sale procee(U 

|£r:n t .< - mdf ..ninof A. .ae 

case. 

Court of the principal Sudde, 

t p iUo Tndicial Committee, —The Bight 

• Present •. Metiers of d' . „ T. Pemberton Leigh, and 

tr„« nr Lushington, tne ivib“ 

SrRigw' Hon. fiir Edward Ryan. 


nth Dec., 
1851. 
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against the effects of A., and only applied to such prop-?rt) as B. was 
ill possession of at tliat time ; that as it had been sold to realise the 
demands of Government, the decree did not apply to the villages. 

Such judgment on appeal reversed, the Judicial Committee holding:— 

First. That the suit was properly instituted for recovery of the sale 
proceeds in possession of Government, as the decree obtained by C. 
against B. operated as a conversion of the estate of A., making it assets 
in B.’s hands, which C. had a right to follow. 

Secondly. That, as the Government had notice of C.’s equitable charge 
upon the villages, and suppressed tint fact at the auction sale to the 
purchasers, there was a clear equity in C. to call upon the Government 
for p-iyment out of tlie auction proceeds received by them, and an 
account directed of the amount received by the Collector from the sale 
of the villages with inteiest, so far as the amount received would extend 
to the payment of his mortgage debt. 

Semble. Where property is sold by Government for general debts, 
and not for arrears of revenue, tlicy sell only tlie interest of the debtor, 
and do not guarantee the vendee a title. 


The permission under see. 5 of Ben. Keg. IV. of 1793, to a Defendant 
to file a supplemental answer, does not entitle him to make a new case, 
or raise a frcsli issue, in contradiction of his former defence. 

By sec. 10 of Ben. Reg. XXVI. of 1814, the Sudder Amin is bound 
to record a proceeding specifying the points at issue, and to call for 
evidence for and against the claim. 


Benares, as attorney for the Government (acting as 
executors of the Will of Baboo Jykishen Das, de¬ 
ceased), against the Collector of Benares, and Rai 
Ram Kishen and Rai Sri Kishen, sons of Putni Mull, 
the auction purchaser of the village of Lehurtara ; 
Baboo Deep Narain Sing and Raja Ishree Persad Na- 
rain Sing, heirs of Raja Oodit Narain Sing, in pos¬ 
session of the village of Cheetuopoora and of a fourth 
share in Jaiipoora ; Sheikh Gholam Ahmud, son of 
Sheikh Shookr-oollah, deceased, and Mussumat Lado 
Begum, the widow of Sheikh Shookr-oollah, as De¬ 
fendants, to recover the sum of Ks. 99,200, consisting 
of the following particulars :—Rs. 31,000, the pro¬ 
ceeds of sale of mouea Lehurtara ; Rs. 15,100, the 
proceeds of sale of mouza Cheetoopoora ; and Rs. 3500 
the proceeds of sale of a fourth share in mouza Jait- 
poora, together with interest thereon, from the dates 
of sale, namely, on Rs. 31,000, from the 3rd of No¬ 
vember, 1826, and on Rs. 18,600, from the 12th of 
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February, 1827. As the interest exceeded the prin- 
cipal, the claim was limited to a sum equal to the douc.las 
principal, and amounted to the sum of Rs. 99,200, the 
the amount sued for. The Plaintiff claimed this sum 
on behalf of the Government, who were the executors 
of one Jykisheti Das, an equitable mortgagee under a 
mortgage bond and deposit of title deeds from Sheikh 
Shookr-oollah, deceased. The case of the Collector 
of Bemres and the other Defendants, the auction 
purchasers, was, that the villages in question were 
the projierly of Sheikh Gholam Ahuiud, and had been 
sold for arrears due by him to Government under a 
farming lease. . 

The history of the proceedings and the pleadings 
are fully set out in the judgment. 

The appeal was argued by 


Mr. Stuart, Q. C., Mr. Forsyth, and Mr. Maule, 
for the Appellant ; and 

Mr. Wigram, Q. C., Mr. Lloyd, Q. C., and Mr, 
Edmund F, Moore, for the Respondents. 

t N 

The questions made were:— 

First. To whom the villages in question belonged 
at the time of the mortgage bond and deposit of the 
title deeds ; whether they were the property of Sheikh 
Shookr-oollah, or his son, Sheikh Gholam Alimud, in 
whose name they had been purchased. 

. Second. Assuming the villages to have been the 
property of Sheikh Shookr-oollah, and made the sub¬ 
ject of equitable mortgage by him, yet that in such 
case the only beneficial interest which Sheikh Gholam 
Ahmud had in the villages at his father’s death, was 
a right to so much of the proceeds of the sale of the 
property as might remain, after satisfying the debt 
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due under the mortgage to Ji/kishen Das, and that, 
tlieretore, the Government had no right to sell the vil¬ 
lages, as the property of Slteikh GJiolam AJunud, with¬ 
out acquainting the auction purcliasers of the lien. 

Third. AVhether, if the Plaintiff’s claim as repre¬ 
senting tlie mortgagee was well founded, the suit was 
properly framed for recovery of the mortgage debt, by 
treating the sale as a conversion, or shoiild not have been 
brought against the auction purchasers for recovery 
and possession of the villages. And further, whether, 
as the sale of the villages took place -without any at¬ 
tachment having been issued in the suit in which the 
mortgagee sought to recover the mortgage debt, any 
claim could be sustained against the Government in 
respect of the purchase-money. 

Fourth. Whether the claim was not barred by the 
Ben. Begs, of Limitation, III. of 1793, sec. 14, and 
VII. of 1795, sec. 8. 

And lastly, upon the admission of the Court, under 
sec. 5, Ben. Reg. IV. of 1793, of a supplemental an¬ 
swer, after rejoinder making a new case, which was con¬ 
tended by the Appellant to be irregular and contrary 
to the practice of Courts of Equity in England. 

The following Regulations and authorities were re¬ 


ferred to:— 

To show that a sale in India by the Government, of 
a defaulter’s lands|fcKms not a proceeding in rem, and 
that the Go\einment did not take upon itself to guaran¬ 
tee a title to the purchaser, Marshman (a), p. 868-9 ; 
Act, No. 1, of 1845, sec. 20 (6); and Ben. Regs. I. of 
1793, sec. 7 ; and XL of 1822, sec. 29: and, as the 
course a claimant to lands of a defaulter, about to be 


\l\ to the Civil Law of the Presidency of Fort William. 
( 0 ) Acts of the Leg. Coun. of India, by Theobald, p. 754. 
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sold by Cxovernmeiit. ought to pursue, The Vakeel of 
Ciorennnoit v. Mussummaiit Kishorc (a), Ben. Re^. 
Vll. of 1825, sec. 4, cl. 5. 

Judguioiil was reserved, and now delivered by 
The Right Hon. T. Pemberton Leigh: 

Ill the month of September, 1811, Sheikh Shookr- 
oollah had transactions in business with a mercantile 
lirm, of which Jykishen Das was the representative, and 
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he became indebted to the firm on a balance of ac¬ 
counts. He was, or represented himself to bo, the owner 
of two villages, and a fourth share in another village, 
purchased with his own funds, in the name of his sou, 
Gholam Ah mud. The property appears to have been 
held under a grant, at a light rent (called a Maafee 
sunud) from Raja Bulwunt Sing to Gholam Ahmud, 

On the 4th of September, 1811, Shookr-oollah handed 
over to Jykishen Das, as a security for the balance then 
due to him, the Maafee sunud, under which the pro¬ 
perty was held, with two other papers relating to it, 
the particulars of which are not stated, and granted 
a mortgage bond, which, after slating the balance 
due, was in these terms:—“In consideration of 
the said sum [Rs. 23,645. 2a.], I pledge the vil¬ 
lages of Lehurtara, Cheetoopoora, and a fourth share • 
in Jaitpoora, purchased with my own funds, in the 
name of my son, Gholam Ahmud, together with three 
papers ; viz. one a Maafee sunud, bearing the signa¬ 
ture of Raja Bulwunt Sing, and two others, viz. one 
an original deed, and the other a copy, till the sum 
be paid. I promise to pay the said sum in three 
years, when I shall receive back the papers. Should 
the term expire and the debt not be paid, then I will 


(a) 2 Ben. Sud. Dew. Rep. 162. 
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mortg'ii^o or soli llio siiicl villages olsowiieio, uiicl pcij 

the money duo to the house. 

The debt not having been paid at the prescribed 
period (three years Irom the dale of the secuiity), 
Jfjki<hcn Das took possession of the mortgaged 
property, and remained for several years in pos¬ 


session. 

On tlie 21st of Julij, 18H), a large balance remain¬ 
ing due to him, he filed a plaint in the Provincial 
Court of Benares, the terms of which are not in evi¬ 
dence, but from the final decree made in the suit, it 
appears that the Plaintiff set torih his bond, alleging 
that the debt remained unpaid, and sought justice. 
It would seem, therefore, to have been a prayer for 
what, in a Court of Ecpiity in England, would be called 
general relief, or such relief as the circumstances esta¬ 
blished at the hearing might, in the opinion of the 
Court, entitle the Plaintiff’ to call for. That relief 
would be, if the case were established, a personal de¬ 
cree against Shookr-ooUah, if alive, or against his 
assets if he were dead, and a sale oi‘ mortgage of the 
specific property pledged to satisfy the demand. 

To this plaint, Bhookr-oollah put in an answer, not 

suggesting that the property in question belonged to 

his sou, but denying the bond and the debt to the 

Plaintiff; admitting that he had deposited A\ith the 

Plaintiff the title deeds of the property, but alleging 

that the deposit had been made by way of suretyship 

for a third person, from whom nothing was due to 
the Plaintiff. 

Now, it must be admitted, that the answer of ShooTcr- 
ooUah would bo no evidence against Gholam Ahmud, 
u^ess It had, in fact, been put in, as the Plaintiff in 
his replication alleges, by Gholam Ahmud himself 
under his father’s seal; but of this there is no evi- 
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deuce. However, alter an answer had been put in, 
and before replication, Shookr-oollah died, leaving 
Gholam Alimud, his son and heir, and as such his 
representative in the suit; and by the proceedings re- 
^cited in the decree, it appears that on a ijotition being 
tiled, by the Plaintiff, representing that the Defendant 
had . died, and praying that a notification might 
issue, calling on his son Gholam Ahmiid to appear, 
an order for the issue of this notiheation was passed 
:-fi_ on the IGth of May, 1821. 

; Gholam Ah mud, therefore, at that time, if not sooner, 
^'^-had plaudy notice of tlie suit; he became a party com- 
;’Vpetent to assert all rights which he had, either in his 
; ' ilidividual or representative capacitv. According to 
“’ ythe. practice of Courts of Equity in Euylaud, he 

4 

ought to have been originally a party, as having, what 

■ 9 

we should term, the legal estate; but if there was any 

in not making him a party at first, all sub- 

« • 

. statitial. objection was* removed when he was brought 

%* 

before tiia .Court, at a period of the suit which en- 

* * • ^ 

^ abled him to bring forward any claim which he had. 

. Seeing thS^^answ er which had been put in by his 
yl father,. which answer dealt, with the property as be- 
, ’ -longing to the. father, the son makes no complaint of 
r. , -it; and wlieii a replication is filed, respecting the 
' Plaintiff’s title, a rejoinder was called for, and we 

presume filed, but no. title appears at any time to have 

» ' ** / 

been set up by Gholam Ahmud in himself, 
r , The cause did not Come on for hearing until the 
12t.h of August, 1825, when this bond appearing to 
have been executed on an insufficient stamp, the 
Judge of the Provincial Court, instead of giving the 
.. Plaintiff an opportunity of applying to the revenue 

' 4 . • . . 

^ officers to affix the proper stamp, which was: after- 

, % 

, wards dbne; or proceeding, as he was pressed to do, 
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to take evidence of the debt due, ^Yhich, with the de¬ 
posit deeds, might have established the Plaintiff’s de¬ 
mand, very improperly dismissed the suit with costs. 

Against this decree an appeal was, with great reason, 
brought to the Sudder Adawhd at Allahahad; the pre¬ 
cise period does not appear, but we collect, from what 
afterwards took place, that the appeal must have been 
lodged very shortly after the decree. 

The cause came before the Sudder Court, on the 
10th of December, 1828, when the Court directed in¬ 
quiries to be made and evidence to be taken with 
reference to the accounts and the facts of the case, 
independently of the bond, which, for want of a pro¬ 
per stamp, could not be received in evidence; a great 
many witnesses were examined, and much evidence 
was taken, and on the 11th of February, 1835, the 
cause came on for hearing before Air. Colvin, one of 
the Judges of the Sudder Court. 

Amongst other evidence then produced, was an 
amal-dastak, from Gholam Ahmud, to the tenants of 
the estate, directing them to pay their rents to the 
Plaintiff, the mortgagee. Is it possible that there 
could be stronger evidence in favour of the Plaintiff’s 
claim under the mortgage, or more conclusive proof 
that Gholam Ahmud could set up no title in himself 


in opposition to it I 
Mr. Colvin was of 
decree of the Court 
and stated his view 


opinion, most properly, that the 
of Benares should be reversed, 
of the case in these terms:— 
Although the bond has not been executed on a 
stamp of Es. 8, as required by Regulation VII. of 
1800, but has been written on a stamp of only eight 
anas, and is, consequently, inadmissible in a Court of 
justice f but the claim of Plaintiff (Appellant) was 
brought into Court under the ledger accounts, as well 
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as under the bond, and from the evidence of the wit- 
nesses, the report of tlie treasurer, and the translator Douglas 
of the’account books, elicited in tlio inquiry, as far 
it has been prosecuted, in pursuanro of the order of of 
the Sudder Deivanutj Adau'htf, of Calcutta, dated the 
10th of December, 1828, viewed in connection with 
the answer to the plaint filed by Eespondent’s ancestor, 
in which he acknowledges that he was security to the 
house for Meer Ussiid All, the Tahsddar; that he deli¬ 
vered the title deeds to Plaintiff for his satisfaction ; 
that the amal-dastah was drawn out in Plaintiff’s 
name by Sheikh Gholam Ahmud, his son; and from a 
reference to the amal-dastak bearing Respondent’s 
seal, which has been filed by Aiipellant, the claim of 
Plaintiff (Appellant) under the ledger account, of the 
fidelity of which there is not the least doubt, is fully 
proved and established in my opinion to the satisfac¬ 
tion of the Court; under these circumstances, the 
claim and appeal of Appellant should be decided in 
his favour, and the decision of the Provincial Court 
should be set aside; and with this view of the case, 
no further inquiry is deemed necessary.” 

The Judge here relies upon the deposit of the deeds 
and the amal-dastak as part of the evidence establish¬ 
ing the Plaintiff’s demand. Now, unless the demand 
was against the particular estate, the deposit and the 
amal-dastak were of no importance ; he, therefore, 
manifestly considered the claim as established against 

the property. 

As the decree of the inferior Court was to be re¬ 
versed, it became necessary that the case should be laid 
before another Judge of the Sadder Court; and, ac¬ 
cordingly, in the end of March, 1835, the case came 
before Mr. Turnbull, who directed application to be 
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made by the Plaintiff to the revenue authorities to 
have the defect in the stamp on the mortgage bond 
remedied. This was done, and the application having 
been granted, the case was brought again beL le Mr. 
TuruhnU, who pronounced his decree on the 15th of 
June, 1835, in these terms:—“According to the rea¬ 
sons in the proceeding of the aforesaid Judge and the 
papers in the suit, I am also of opinion, that the 
claim of the Plaintiff has been satisfactorily proved; 
accordingly, a final decree is passed, that the appeal 
of Appellant be decreed to him; the decision of the 
Provincial Court of Benares, dated the 12th of August, 
1825, be reversed and set aside; that the whole of 
the costs of the two Courts be paid by Respondent ; 
and that, suing out execution of tliis decree. Plaintiff 
do recover the amount claimed, with interest thereon, 
at the rate of one rupee per cent, per mensem, from 
the date of institution of suit to tlie date of pavment 
together with the costs, from the estate and effects of 
Sheikh Shookr-ooUah, deceased, the ancestor of Re¬ 
spondent.*' 

It will be observed, that this decree does not direct 
payment out of the specific property charged, which 
may, perhaps, be accounted for by circumstances 
which we shall presently advert to; but that the claim 
was considered established, and intended to be satis¬ 
fied out of that property, as part of the assets of 
Shookr-oollah, and as specifically charged, there can¬ 
not be the smallest doubt, from the terms of the de¬ 
cree of the two Judges to which we have referred. 

The first Judge distinctly states, as proved, the 
deposit of the title deeds and the amaUJastak of Gho~ 
law Ahmml; and the second Judge adverts to and 
concurs in the reasons of the first, and receives the 
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mortgage bond in evidence. It is plain, therefore, 
that the Plaintiff’s case was held to be established, 
and the mortgaged property treated as the property 
of Shookr-ooUah. It would have been extraordinary 
if it had been otherwise; the only person who could 
set up an adverse title, GhoJaw xihmud, had been for 
thirteen years before the Court a party in the suit, 
litigating and resisting the Plaintiff’s rights, on other 
grounds, but had never set up whar, as regarded the 
mortgage, would have been a conclusive answer ; an 
adverse title in himself. 

Unfortunately, however, in the interval between the 
dismissal of the suit and the final decree on appeal, 
transactions had 'taken place which brought the Plain¬ 
tiff into conflict with a more formidable antagonist 
than GhoJam Ahmnd or Shookr-ooUali, and prevented 
him from reaping the fruit of his decree. 

It seems, tha't previously to 1825, Gholam Ahmud 
had taken to farm some part of the Government reve¬ 
nue, and in that character had become a defaulter and 
a debtor to the Government, and the Collector of Be¬ 
nares thought fit, in 1825, or early in 1826, to seize 
the villages, the subject of the Plaintiff’s mortgage, 
and to take steps for bringing them to a sale, in order 
to satisfy the demand against Gholam Ahmnd. 

The villages having become the property of Gholam 
Ahnnid, as heir of his father, subject to his father’s 
debts, would, of course, to the extent of Gholam 
Ahmnd*s interest, be liable to any demands against 
him, but in what mode this particular liability to the 
Government had been created, is a question involved 
in much obscurity; for two totally different and in¬ 
consistent accounts have been given by the Collector, 
as will presently appear- 

4 * 
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Jyhishen Das hereupon, Avhose suit had indeed been 

dismissed in the inferior Court, but who had appealed, 

or was about to appeal, to the Surhler Court, presented 

(as he alleges, and as we think, for the reasons we shall 

state, he has sufficiently proved) a memorial to the 

Collector, stating his claim, and praying that the sale 

might be stayed. No attention being paid to this 

memorial, he petitioned the Provincial Court of Be- 

iiares to interfere. Nothing effectual ha\ing been 

done by that Court, the Plaintiff finrdly applied to the 

Smlder Court of Calcutta, At what time the petition 

was presented does not appear, but it came before 

the Judge, Mr. Courtney Smith, on the 18th of April, 
1827. 

It was not known in Calcutta at the time, whether 
the sale had been actually made or not. In point of 
fact, the principal portion of the property had been 
sold in November, 1826. 

The Judge of the Sudder Court, therefore, made 
this order. “The petition of Appellant, complaining 
of the Collector’s proceedings, touching the sale of 
certain villages mortgaged to Appellant, and praying 
that an order may issue, prohibiting the sale, or direct¬ 
ing the proceeds of the auction sale to be held in de¬ 
posit, until a final decision should be passed by this 
Court, and setting forth other matters; also copies of 
two proceedings of the Provincial (Jourt of Benares, 
dated respectively the 28th of April, 1826, and the 
10th of February of the current year; also copies of 
two petitions on the part of Bhowanideen, which were 
filed in this Court, on the 14th of the current, accom¬ 
panied by the prescribed stamp, and which are num¬ 
bered 13, 14, 15, 16, and 17, were this day perused 
As the sale has taken place, or is about to take place, 
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for a claim of Government in the Akbari Mahal, an 
order prohibiting: the sale, or directing’ the sale pro¬ 
ceeds, which are not in excess of tlie Government de¬ 
mand, to be held in deposit, cannot issue from the 
miscellaneous department. If tliere be a surplus of 
the sale proceeds, the Provincial ■ Court are competent 
to issue the necessary orders; there is, consequently, 
no necessity for an order of this Court. Sliould the 
decision of the Provincial Court be eventually re¬ 
versed, and Appellant’s claim be decreed to him by 
this Court, and Appellant considers that his claim to 
the lands is stronger than the claim of Government, 
he will be competent to bring a regular suit against 
Government.” 

The learned Judge appears to have thought, and, in 
our opinion, to have justly thought, that if the Col¬ 
lector, with full notice of the Plaintiff’s equitable 
claim, thought fit to sell the estates as the property of 
Gliolam Ahmud, in whose name they were held, with¬ 
out noticing the Plaintiff’s claim, the Plaintiff would 
have a clear equity against the proceeds in the hands 
of the Collector, if his claim should be ultimately esta¬ 
blished, and tliis upon the most obvious principles of 
moral justice, recognised and acted on as safe grounds 
of decision by the Court of Chancery in England. 

When the Plaintiff’s claim was ultimately esta¬ 
blished, he himself was dead, and had made a Will, 
appointing the Government his executor; his Will 
was disputed, and it v.'as not until the year 1838 that 
the Will was established, and on the 5th of November, 
1838, the plaint in the present suit was filed in the 
Court of Benares. 

The suit was instituted against the Collector of Be¬ 
nares, as having received the proceeds out of which 
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tho Plaintiff’s demand "was to be satisfied, against Gho~ 
lam Ahmiul and his mother, Lado Begum (the widow 
of Shookr~ooUah)j and against several other Defendants 
who had pnrcliased the estates at the sale made by 
the Collector. 


Tho reason for making Gholam Ahmud’s mother a 
parly was this: The Plaintiff alleged that Gholam 
Ahmud, being reiptired to give sechtity as farmer 
of the revenue, forged a deed of dower in the name 
of his father, Blinokr-ooUah, in favour of Lado 
Begum, and that Lado Begum and Gholam Ahmud 
then joined in pledging the estates to the Collector, 
for due payment of anything which might have be¬ 
come due from Ohola.m Ahutud, The plaint taking 
this view of the Collector's claim, alleged various 
reasons to show that the pretended deed of dower was 
fictitious, and that Lado Begum never, had any claim 
to tho property, and it charged the Collector with 
having omitted to make the necessary inquiries, and 
to take proper precautions before he accepted the 
security. It alleged distinctly the proceedings in the 
former suit; that application had been made to the 
Collector to stay the sale till the PlaintitT’s claim was 
formally disposed of; that application had afterwards 
been made to the Court of Beuares, and finally to the 
Sudder Court of Cal cuff a, vith such effect as we have 
already stated. Tho relief sought was to this effect: 
that although this sale was in every sense open to re¬ 
versed by a Court of Equity, yet, on consideration 
that, after the reversal of the sale, the property 
must still be sold in satisfaction of the claim under 
the Sudder decree, and Plaintiff would receive the 
proceeds, and that double trouble would be incurred; 
Plaintiff, therefore, relinquishing his claim for reversfil 
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of sale, and holding that he was entitled to the sale 
proceeds, on the ground that it was pledged in mort- douglas 

gage for his dues, as declared by the Sudder 

has filed his petition for the claim before mentioned, 

and pi’ayed for a decree, that, as usual, justice might 

be obtained by the institution of the suit. 

Though the .plaint was filed in November, 1838, no 
answer was put in by the Collector till Matj, 1840. 

Whether he was the same individual who liad been 
engaged in the transactions with Gholare Ahwud doos 
not appear. It is to be hoped that he was not ; but 
the transactions referred to had all taken place in his 
office, and memorials of them were, or ought to have 
been, found, and he had had abundant time to intorm 
himself of the particulars. 

The answer of the Collector began in these words:— 

That Shookr-ooUah, father of SJtPikh Gholam Alnnud, 
one of the Defendants, during his lifetime, and, after 
him, his widow, held possession of the villages in 
Maafee, in the name of Gholam Ah mud their son. 

That Sheikh Gholam AJnniid took the farm of the 
Akhari Blahal of ZiUah Benares, and gave these 
three villages as security on the part of his mother ; 
and caused a security-bond to be executed by his 
mother. That mother and son joined interests for 
their joint profit. That a balance fell due from the 
Akbari Mahal, and the property was sold by auction 
in 122G and 1227 Fttsli, in notification of the balance 
due to Government, the usual notification having first 
been is.sued. That the balance was not liquidated 
thereby.” The answer then stated, that Shookr-ooUah 
had other property, and insisted, that in the decree of 
1835 no mention is made of these villages. 

The statement here is, that the villages, though 

X 2 
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held in the name of Gholam Ahmud, were, in fact, the 
property of Shookr-oollah, and that the claim of the 
Government npon them was founded on a deed exe¬ 
cuted by his widow. 

The Defendants, the purchasers, put in distinct an¬ 
swers. Eaja Ishree Persad Narain Sing, one of them, 
insisted, that the sales had been publicly made by the 
Collector, who had received the purchase-money, and 
given each purchaser a deed of sale and possession, 

and that each purchaser got possession under his 
purchase. 

The two other purchasers, Rai Sri Kishen and Rai 
Ram Kishen, insisted, that the suit was contrary to 
the practice of the Court. “That Plaintiff does 
not sue for the reversal of the sale and possession of 
the villages, for the Plaintiff is clearly satisfied with 
the sale, and, therefore, he has not sued for its re¬ 
versal, but to recover from Government the amount 
proceeds of the auction, which have been paid into 
the treasury of the Benares Collectorate, together 
with interest thereon. “ That, under those circum¬ 
stances, these Defendants were improperly made parties 
in the suit. 

A most conclusive replication to the answer of the 
Collector was filed by the Plaintiff, on the 26th of 
June, 1840. After showing that the Collector had 
truth admitted the Plaintiff’s title, it insisted, that 
if the Collector, when he took the security on these 
villages, had made due inqniiw, or called for the title- 
deeds, he would not have been misled with respect to 
the charge upon the property. It then proceeded to 
refer to the petitions which had been presented to 
stay the sale, and proposed to produce them in proof. 
We shall state the passage, because it is most mate- 
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rial, both with reference to llie merits of the case and '^5** 

r V- -> 

the extraordinary proceeding afterwards adopted by Douglas 

t'. 

the Court, “ Eighthly. That when it was discovered the 
that La</o Begum's security was the consequence of 
GhoLam Ahmutrs fraudulent conduct, and a petition 
was filed in the Collector’s office, even then the Col¬ 
lector did not abstain from the sale. That Plaintilf 


will file copy .pf that petition also. Ninthly. That 
when the Collector advertised the villages aforesaid 
for auction sale, then also a petition was filed, and 
another petition was given i7i to the Provincial Court. 
That the order of the Provincial Court was to the 
elfect, that when the time of sale should arrive the 
necessary order would be given ; but, in the interim, 
Plaintiff’s suit was dismissed. That Plaintiff again 
petitioned the Collector, stating, that he had appealed 
his suit to the Sadder Deivanny Adawlut, that his 
action against the property was pending, that the pro¬ 
perty was in mortgage, and prayed that it should not 
be brought to sale. That thereupon the Collector 
passed an order in effect, that the Plaintiff’s suit hav¬ 
ing been dismissed, no order could issue. That since 
Plaintitf had, A\ithout ceasing, petitioned the Provin¬ 
cial Court and the Collector pleading his regular suit, 
and complained of the security and Gholam Ahmad, 
it \vas nowise right that the security should have been 
accepted, the property sold, and the sale-proceeds of 
the mortgaged property appropriated ; indeed, these 
acts were beyond the competence of the Collector.” 

The Plaintiff here refers to petitions presented to 
the Collector to stay the sale, one before and one after 
the dismissal of this suit, and to an order made by the 
Collector upon the latter. These, therefore, were 
documents in the Collector’s own office, and a copy of 
o^e of them the Plaintiff offered to file in evidence. 
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To llio answer of the other Defendants the Plaintiff 
also tiled a replication, insisting, that they had either 
notice of his title, or had purchased without due 


inquiry. 

On the 3rd of 1840, Raja Ishree Persad 

XaraiH Sing tiled a rejoinder, insisting, that he had no 
notice, and had been guilty of no laches. And, on the 
loth of Angusfy 1840, tlie other purchasers filed a re¬ 
joinder, insisting, that the proper course for the Plain- 
titf to have pursued would have been, if he disputed 
the sales, to have taken proceedings to reverse them, in 
whicli case the purchasers would have obtained back 
their purcliase-moiicy from the Government ; but that 
us the Plaintiif distinctly offered to confirm the sales, 
lie ought to confine his claim to the proceeds, and 

not to sue the purchasers and the Collector at the 
same time. 


The Plaintilf seems to have felt the force of this 
leasoiiing, for, at a subsequent period, he dismissed 
these Defendants from the suit. The exact date of 
this ijroceeding does not appear. We mention it now 
in order not to embarrass the statement of the case as 
against the material Defendants. 

Had the suit gone to hearing on the issue tendered 

by the answer of the Collector, tliere could have been 

no doubt about the result ; but instead of this, the 

Court took, what appears to us, a very extraordinary 
course. 


On the 4th of August, 1840, the suit (in which it 

IS stated, in the proceeding referred to, “ the evidence 

was called for ”) was brought up in the presence of 

the vakeels qf the parties. No rejoinder had been 

filed by the Government vakeel, and as against him, 

the only material party, the cause seems not to have 
been at issue. • 
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On this occasion several questions were put by the *^si. 
Court to the Plaiutiti^s vakeel, as to the year in which Douglas 
his client got possession of the mortgaged property, the 
and the year in wliich he was dispossessed of it, aud^^^oT*^^ 
other matters. We are at a loss to understand the 
object of these (piestious. The vakeel not being pre¬ 
pared at the moment to answer them, the cause was 
adjourned for two days. 

On the 6th of August, accordingly, the cause ap¬ 
pears to have come on again, when the Government 
vakeel is said to have represented “ that in the answer 
which he had before given in to llie Plaint, many 
tacts relating to the transaction had inadvertently 
been omitted,” and he asked the CourCs jjermission 
to lile a supplemental answei*, which was granted by 
the Court, and on the 2iid of November, 1840, the 
answer having been prepared, an order was made by 

the Court “that it be Jiled, and that the cause be 

again brought up after eight days or more.” 

The answer which was filed was by no means con- 
fijied to stating facts relating to the transaction which 
had been inadvertently omitted. It was in utter con¬ 
tradiction of the statements which had been made in 

the first answer. Instead of alleging, that the pro¬ 

perty had belonged to Shookr-ooUah and his widow, it 
alleged, that it had never belonged to Shookr-ooUah, or 
his widow, but that it was always the property of 
Gholam Ahmud ; instead of relying, as before, on a 
mortgage by the widow and Gholam Ahmud, it alleged, 
that no mortgage of it had been made by either of 
them, but that Gholam Ahmud being the owner of the 
estates, and indebted to the Government, these vil¬ 
lages, as his property, were sold for the debt. 

The leave to file a supplemental answer is stated to 
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have been given under section 5, Reg. IV. of 1793, 
Avliich is certainly very general in its terms ; but it is 
much to be regretted if the practice of the Court be 
such as to warrant Avhat has here taken place: if a 
Defendant, after having put in an answer stating facts, 
which are within his own knowledge, or which he has 
the full means of ascertaining, may afterwards, on 
finding that he has no defence as the case stands, do 
what the Defendant has here been permitted to do; 
if he is at liberty, without any affidavit of the circum¬ 
stances, without any explanation of the nature of the 
error which has been committed, or in what it has 
originated, or what is the correction to be made, or 
what the omission to be supplied, to make a totally 
new case, and state facts at direct variance with the 
statement in the first answer, and of course com¬ 


pletely change the issue in the cause. 

The replication to this answer, after alleging that 
the course of the Government cancelling and annul¬ 
ling the contents of their first answer was unprece¬ 
dented, and alleging, as we think very reasonably, 


that the object of a supplemental answer was to sup¬ 
ply what might have been omitted, and not under the 
designation of a supplemental answer to nullify the 
first ; proceeded to re-state the original case, particu¬ 
larly charging and relying, by the eighth paragraph, on 


the various proceedings which had taken place by 
petition to the Collector, and otherwise, to stay the 
sale pending the 1 laintitf s appeal from the decree of 


1825. 


To this replication, the date of which does not 
appear, the Government filed a rejoinder on the 28th 
ot Januaiijy 1811. At this time, at least, the papers 
in the office had been examined ; but so far from 
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there being the slightest denial of the facts alleged by 
the Plaintiff with respect to the applications to stay 
the sale, the replication alleges in so many words, that 
the statement on that subject is favourable to the 
cause of Government ; for the Siuhhr Court, notwith¬ 
standing that a petition was filed praying for a post¬ 
ponement, would not interfere in the demands of the 
Government. 

Now, we find by the 5th section of the Regulation 
before referred to, that the Defendant in his rejoinder 
is simply to deny the truth of the reply of the Plain¬ 
tiff, or the parts of it which he means to dispute. 
Here, so far from denying those facts, the Defendant 
founds his defence upon them, and we must treat 
them as admitted. It is a mistake to assimilate (as 
was done at the hearing) these proceedings to the 
practice in the Court of Chancery in England, There 
the Plaintiff has the means of compelling a distinct 
answer, “ yes or no,” to any allegation which he 
makes, and, therefore, it is not sufficient for him to 
say such or such a fact is not denied by the answer, 
he must read an admission of it. The proceedings 
in the Indian Courts are of a totally different cha¬ 
racter. 

The cause being now at issue was again brought 
before the Court, on the 30th of January, 1841, when 
it should seem, that, according to Regulation XXVI. 
of 1814, sec. 10, the Judge ought, after putting such 
questions as he thought necessary to the vakeels, to have 
pointed out to the parties the facts material to be proved, 
and called for evidence upon them ; but instead of this, 
various questions having been put to the Plaintiff and 
his vakeel, and the answers taken down, the bearing 
or importance of which we do not understand, the 
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case was adjounicd. On the 26tl. of April, 1841, it 
came on once more, when, it is stated, the Record was 
inspected, and without taking evidence, oi', as far as 
appears hearing the parties, the Judge thought fit to 
dismiss the suit, assigning as one reason, a fact of 
which not only there is not a shadow of proof, but 
which is directly contradicted by the whole evidence 
of the transactions, namely, that the villages had been 
purchased with the funds of Sheikh Gholam Ahmud, 
and had, therefore, been properly sold for payment of 
his debt to Government. 


We are quite at a loss to comprehend the course 
which the Judge took upon this occasion, or to recon¬ 
cile it with any view of law or of justice. 

The course which the Plaintiff insisted ought to have 
been taken, is very distinctly pointed out in his petition 
of appeal to the Sadder Court of Allahabad, namely, 
that after the four pleadings had been filed, it behoved 
the principal Sadder A})nn, in accordance with the pro¬ 
visions of section 10, Reg. XXVL of 1814, to have re- 
corded a proceeding specifying the point or points to 
be established, and calling for evidence for and against 
the claim, with reference to the purport of the plaint 
and answer, from the parties respectively, in order that 
each of the parties might file his evidence for or 
against the claim, from \vhich full investigation might 
be had, and the merits of the case fully developed'. 
He concluded his petition of appeal in these terms— 
“ That the Collector, in his supplemental answer 
asserts that the property sold by auction was pur¬ 
chased with the funds of Gholam Ahmud ; and the 
principal Sudder Amin also declares, that the pro 
perty was purchased by Gholam Ahmud ■ now Plal. 
tiff (Appellant) consents to rest his whole case on 
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this one point ; that if, from the record of the case, ^ 
the deeds of sale, and the papers in the Collectorate, douolas 

it shall appear that the property was purchased 
the funds of Gholam Alunud, then Plaintiff consents 
that it shall be excepted from his claim ; othermse, 
on the simple proof of it being the property of Sheikh 
Shookr-uoUah, Plaintiff is entitled to a decree on the 
o-round of Plaintiff’s claim being entitled to a prefer¬ 
ence with reference to the claim of Government. On 
the above grounds, therefore. Plaintiff (Appellant) 
prays that the decision of the principal Sudder Amin 
be reversed, and his claim be decreed as justice re¬ 
quires.” He added to this petition, as an exhibit, the 

decree of 1835. at 7 ^ 

This petition appears to have come before Mr. lay- 

ler, the Judge of the Sudder Court, ou the 5th of 
June, 1841, and to Mr. Tayler the proceedings in the 
Court below seemed as irregular and unwarrantable as 
they appear to us. He accordingly called upon the 
Court below to explain its proceedings, and required 
a report as to whether any proceeding had been re¬ 
corded in this suit, in conformity with the proceed¬ 
ing., of section 10, Beg. XXVI. of 1814, and m what 
respect the questions put by the principal Sudder 
Amin to the Plaintiff were relevant to the cause. io 
this requisition the following report was returned by 
the Judge, on the 10th of July, 1841 e ac s 

are as follows, viz. after the four pleadings had been 
completed, a notification was issued, specifying that 
the case would be taken after eight days ; subse- 
quentlv thereto, the case was brought up, when ff 
appeared to me unnecessary to call for evidence m 
favour of, and against, the claim ; consequently no 
such proceeding was recorded, and the case was de- 
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cided. As the suit was brought to recover the sale- 
proceeas ot‘ the village of Lehurtara from Govern¬ 
ment, by riglit of a decree, declaring the validity of 
the mortgag?, prior to the filing of the decree, the 
Questions atoresaid were put wdth the vdew of ascer¬ 
taining the nature of the mortgage ; when, however, 
Plaintiff put in the decree, and it appeared therefrom 
that it was not passed against the mortgaged villages, 
it did not appear right to cause Government to refund 

the sale-proceeds, and the claim was in consequence 
dismissed.” 

It IS impossible to avoid expressing some astonish¬ 
ment that any Judge could so entirely have miscarried, 
in the discharge of his duty, as the principal Sudder 
Amin appears by his own report to have done. 


There were only two courses which it was possible, 
wth any share of reason, to .adopt: the one was, if the 
proceeding were regarded as a supplemental proceed¬ 
ing to the suit of Jykishen Das against Shookr-oollah 
and Gholam Ahmud, and the facts were eonsidered to 
)e sufficiently established on the part of the Plaintiff 
to naake at once a decree in his favour; the other wa§,’ 
to direct the evidence tc be taken, and give the parties 
an opportunity of establishing their respective allega¬ 
tions. To dismiss the suit, under such circumstances, 
was utterly out of the question. 


On the 12th of October, 1841, the cause came on fo 
hearing before Mr. Taijler, who considered, very nro 
perly, that the great question was, whether the vil 
ages 111 question were the property of Shookr-oollah 
for if they were, they were clearlv subiected W 
decree of 1835 to the demand of'the Plaintiff, Ld i' 
they had been sold by the Collector as the property o 
Gholam Ahmud. ^vith notice of the Plaintiff’s equitibh 
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elai., the PlaintitT had a ~ 

amount which had been received b) the Collector 

Upon both these points, the latter of \\hich, ii _ ’ (jollector 
was not in controversy, Mr. Tu,jler was of opinion m 
favour of the Plaintiff, for reasons distinctly stated in 
a very able judgment, and he accordingly 

his decree, that the decision of the 
^iiiin, of Benares, be overruled, and that the Pla 
tiff do recover from the Collector the amount of his 
decree, to the extent of the amount which inay have 
been appropriated from the sale-proceeds and cairied 
to „.c cv.f 0.vc.n.n.e,„, .ogo.hev 1 n- 

tercst thereon from the date of the institution of the 
.uit to the time of payment, and that the Plaintitf s 
;osts, with interest from the date of the decision to 

thedateof payment, be paid by the Collectoi. 

The decision of the inferior Court being reversed, it 
became necessary that the papers 
another Judge of the 

thought the suit should be dismissed; and the tl^i 
Jud"e Mr. G. Poivney Thompson, concurred m that 

opiidon, and, accordingly, the suit was 

cLts- the Plaintiff hamng been actually refused the 

opportunity of giving evidence in support of his case, 

if it were not already proved. ^ vo 

We are clearly of opinion, that the decree must be 

reversed, and judgment given in favour of the ppe 

^'"The case itself is one of the simplest description. 

The Plaintiff’s testator having an equitable mortgage 
on the villages in question, of which the ^ffle 

was in Gholam Ahmud, institutes a suit against the 
mortgagor to recover the amount of his demand. 
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Douglas 
;. 
the 

Collector 

OF 

Benares. 


Pending llie suit, and while Gholain Ahmiul^ the repre¬ 
sentative of tlie mortgagor, is a party to it, the Collector 
sells the pro])erty as if it were GhoJam Ahmifd’s unin¬ 
cumbered estate, suppressing all mention of the mort¬ 


gage of which he had notice. The demand in the ori¬ 
ginal suit being established, this suit is brought to re¬ 
cover the amount which had been realised by the sale. 

The objections founded on the Regulations of Limi- 

. no bearing in the case. There 
has been a conlimicfl and uninterrupted claim from 
1818 to the present time. As little ground is there 
for the objections founded on the Regulations wth 
respect to Government sales. It is said that when 


property is sold by the Government for general debts, 
and not for arrears of revenue, they sell only the 
interest of the debtor, and do not guarantee the title. 
This may be very true, and it is an important dis¬ 
tinction between the two classes of sales, hut it has 
no bearing upon the present case. Here the Govern¬ 
ment officer, having notice of an incumbrance, which 
IS only an equitable charge on the property, sup¬ 
presses all mention of it in the advertisement of sale 
and conveys away the estate to the purchasers as un¬ 
incumbered, and receives the full value as if it were 
free from mortgage. Can there be a clearer equity 
to call for repayment? or could there be a grosser 
injustice than to sue the purchasers? if indeed against 

them any case could be established, which is very 
doubtful. ^ 

„r,' '' ” a 

at™l to tom might reqair, 

the case hack to 

2 i"*" hrideaee ta prove 

the alleg,t,.„ thei, a„ppto„„,al .„a„r th.f 
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property really belonged to Ghokun AlnuiuL But, 
upon a minute examination of the proceedings, and a 
• careful consideration of them, we are of opinion, that 


it was not competent to the Collector in this suit to 
dispute the ownership of Slwolir-oollah. The Col¬ 
lector claimed under or in right of Gholam Ahmiid, 
and as against him we consider the demand to have 
been established upon the estate, as part of Shookr- 
ooUah's assets, by the decree of 1835, and we think 
that Mr. Taijler took a correct view on the subject in 


I s.s I. 

Douglas 

r-. 

THE 

COI.LECTOR 
OF 

KKNARFS. 


his judgment. 

We shall humbly advise Her :Majesty, therefore, to 
reverse the decree complained of, and to direct the 
amount received by the Collector from the sales of the 
villages in question, with interest thereon, according 
to the rate payable in such cases, to be applied, as far 
as they will extend, in payment of the Appellant s 
demand, The Appellant must have his costs of the 
suit below against the Collector, and must, of course, 
be repaid what he has paid to the Government. 

We have gone at so much length into the case, not 
only on account of its importance in point of value, 

V 

and because such detail was requisite in order to ex- 
j)lain more clearly the grounds of our judgment, but 
because some of the irregularities which have taken 
place are of a character which we think it may be 
useful to bring to the attention, not only of the Courts 
in India, but of the authorities at home, who, we are 
very sure, are desirous that justice should be admi¬ 
nistered in these Courts fairly and indifferently, be¬ 
tween themselves and their subjects. 
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In he Rajah Eommaranjee Bahadoor.* 

On appeal from the Sadder Dewanny Adawlui at 

Madras. 


Decree Bxecutiott>—Stay of—Dilay in applying — Effect. 

Motion to rosciml onlcr of tlie Sadder Court, at Madras, for the execution, 

of a decree pending an appeal, and to stay execution, refused, on the ground 

that had elapsed from tlic making of the order and the 
probabjhty of its having been acted on in India. 


Phis was an applicat’.ou to stay execution of a de¬ 
cree of the Sadder Dewanny Court, at Madras, pend¬ 
ing an appeal to England. By the decree of the Sad¬ 
der Court, it was declared, that the Defendant (the 
Petitioner) was liable for principal and interest upon a 
mortgage bond. The Petitioner appealed from that 
deciee to England. After the allowance of the ap¬ 
peal, the Court, upon the petition of the Plaintiff, and 
Ins depositing security, by an order, dated the 24th 
of December, 1851, directed execution of the decree. 
The Petitioner presented a petition to the Sadder 
Court for stay of execution, offering to give security 
for satisfaction of the decree, which the Court re- 
lused. The Petitioner now presented a petition pray¬ 
ing that the order of the 24th of December, 1851, 

might be rescinded, and that, upon his giving security' 
execution might be stayed. * 


Mr. Forsyth, in support of the petition. 

thf execution of the decree o 

SuHrler Court, pendiug' au appeal, the Petitionei 

Lora 

Uishington, and the Right Hon. Sir Edfard Rya ’ " 
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having olTered ample seeurily for satisl’aetion ol the 
decree if aflivmed here. Execution ol a decree is 
staved pending an appeal to the House of Lords. aoM.. 
Evmi if the Court below refuse it, the House ot bahadook. 

Lords will stay execution (a). So also m writs of 
error, execution is stayed, 3 Heu. VII., c. 10. From 
the nature of the appellate jurisdiction of this Court, 
the practice must be the same as the House of Lords. 

—[Sir Edward Ruan: The appeal in this case is from 
the Sadder Deuaaay Court; now, the course pursued 
by the decree holder in this case seems to be perfectly 
regular, and in accordance with the practice of the 
Native Courts, as laid down in Macidierson {h). There 
is no provision in the Charter for staying execu¬ 
tion pending an appeal to England from the Sad¬ 
der Courts. It is different in the Supreme Court, for 
there special provision is made by the Charter (c).] 


Lord Cranworth: 

The order complained of was made on the 24th of 
December, 1851, and has most probably been acted 
upon: it is too late to make this application, which 

must be refused. 


(«) ^[acf|iicen’s Prae. of PToust* of Lords. ‘idO. 
{/}) “On civil proc'cdnve,” }). 349, 504. 

(c) Madras Charter, 26th T)ee^. 1800, el. xhaii. 
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Ix iiv. Kaj.vh Vassarkdoy Lutciimeputty 

Naidoo.* 

On petifion fro)n Madras. ^ 

Decree Execution pfudine/ upiical — Detiven/ of valuable property without 
secuniy—Propriety—Ovdfr of Privy Council-Refusal by lower court to 
Jurisdiction of Privy Council to issue peremptory order — 
ihird party — Re.servation of rights of. 

Til suits before the Sudder Dewanny Adawlut at Madras, that Court decid- 


iM'on frKr. n V, , x .a.vuujjcu levfrjjeu xjjc ae- 

u Ot the .sadder /).«vni«v Adnulut, mid directed that Court to put B. 
tnlw ’’ ^^ 1 “" Peiidinp the appeals the Board of Revenue 

■eveU ui,d"l' " for satisfaction of arrears of 

do • led' Tn VrT*' Purchasers. The Sudder Dewanny Court 

« 0(liiud to intertere or carry into execution the Order in Council cou- 

Hto^wero’ tTen"- ^^‘'"'mittee. on the ground, that the es- 

PotiHon hv P f ' 1 T Government. Upon a 

. • B to the .Turlicial Committee complaining of such refusal a 

■oitZtrt^ ‘he S'"?'*" Dewa„n!, Adawlut 

loitlnuth to carry into execution the Order in Council made on the 

wor’rsitinrc to 'nur’V'- "hich *•>'' estates 

oXr in Cminoil. ' I'ossess.oii, according to the terms of the 

The ajiphcation being ex parte was postponed for notice to be given to 

InmccTiligs!'*"’ *"'■ Peti<fr"n‘d 

This was an application upon petition, by Lutchme- 

pnttij NaUhw, for a peremptory order addressed to the 
Judges of the Suddm- Deivanni/ Adawlut at Madras 
commanding them to carry into execution an order of 
Her Majesty in Council, confirming a report of the 
Judicial Committee of the Privy Council, made in the 
joint appeal of “ Euur/ama v. Afehawa” and “ Atchama 
V. Bamamdlia” (a), and praying, that the Petitioner 

i “■'■K»Sb,“S, "'S" c„.. 

a.a.., 3',hi“ r,e," itrfe 

(«) See ease reported, 4 Moore’s Ind. App, Cases, 1. 
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migiil bu pul into possession of llie lauds and other 
property, the subject of the appeals, and which was 

awarded to him by such report and order. 

The petition, after setting forth the fact of the in- . 
stitution of the suits in IwWa, alleged, that at the 
period when the decrees of the Provincial and Hmhhf 
Court, appealed from to Eui/Iautl, were pronounced, 
the whole of the proiierty claimed by Rmgama, as 
guardian of the Petiti,pner, was under attachment and 
Linagemeut of the Collectors appointed by the Board 
of Kcvenue, acting in the districts of Giniioor and 
Masulipatani. That on the (ilh of May, 1833, win e 
the appeals to Eaglaml were pending, Vassaredilg 
Uaiiiaiiadha Baboo presented a petition to the Sadder 
neivauag Adawlat, praying that Court to cause posses¬ 
sion of the property to be delivered over to him. 
.That by a proceeding of the Court, on the 10th o 
June, 1833, it was stated, tliat Va.^.'^arefldy Ramanadha 
Baboo could obtain possession of the property only 
on giving security, and that there was a specific rule 
in his case which re'iuirod that he should furnish 
security ; and the prayer of his petition was rejected. 
That the rule referred to by the Court in theii pro¬ 
ceeding, was Reg. VITL of 1818, which enacted as 

follows:_“ The Court of Sudder Adaivlut may eithei 

order the judgment passed by them to be carried into 
execution, taking sufficient security from the party in 
Avhose favour the same may be passed, for the due 
performance of such order or decree as His Majesty, 
his heirs or successors, sliall think fit to make on the 
appeal, or suspend the execution of their judgment 
during the appeal, taking tlie like security in the 
latter case from the party left in possession of the 
property adjudged against him; but in all cases se- 

T 2 
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lUl'ily is to be given by Appellants to the satisfaction 
of the Sudder Ada whit, for the pa}Tneiit of all such 
costs as the said Court may think likely to be in¬ 
curred by the appeal, as well as for the performance 
of sucli order or judgment as His Majesty, his heirs 
or successors, may think fit to give thereupon ; and 
after receiving such security, the Sudder Adawlut are 
to declare the appeal admitted, and to give notice 
thereof to the Appellant and K(^pondent respectively, 
that they may take measures, the one to prosecute, 
the other to defend, the cause, in appeal before His 
^lajesly in his Privy Council, according to the esta¬ 
blished mode of proceeding in similar eases.*' 

That in the month of January, 1834, Vassareddy 
Bamanadha Baboo presented another petition to the 
same Court, praying that he might be placed in pos¬ 
session of the property pending the appeal upon 
giving the security required by the above-recited Re¬ 
gulation VIII. of 1818. That in a proceeding of that 
Court, dated the 14th of April, 1834, the Court 


stated that it was a point formally decided by them, 
that no security was to be required for the Govern¬ 
ment tribute, but merely for the Zemindar^s mesne 
profits, exclusively of the tribute; and they ordered, 
amongst other things, that it should be referred to 
the Collectors of Gmitoor and Masulipatam, to report 
to the Court the aggregate gross receipts pavable to 
the Zemindar in the Vassareddy estates for the Fusly 
year 1230 (a.d. 1820-1), or its annual average during 
the whole period of their management. That in a 
proceeding of the Court, dated the 21st of July 1834 

. .V m., they 0, ,h„ “S 

et . 1 ™he. .•o.ld be ^ 

..eenty Re. 
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Provincial Court of the Northern Division should call 
upon Vassai'€(l(lij Ratududdho Baboo to turnish good 
and sufficient security in that sum ; and that on his 
producing competent security to that amount, to be 
approved of by the Siidder Dewanny Adawlut, the 
property be placed in his possession. That there¬ 
upon ^^assat'eddy Bayiiatiadha Baboo presented a peti¬ 
tion to the Sadder Court, praying to be informed 
whether the security of Rs. 250,000, so required by 
the Court, was for the whole period during which the 
appeal might be pending, or for what term. That in 
a proceeding of the Sadder Court, dated the 8th of 
September, 1834, it was stated, that the period for 
which the security was, by the order of the 21st of 
July, 1834, required, was for one year only, and that at 
the expiration of that period, the Sudder Court would 
issue such further instructions as to security as might 
then appear expedient and equitable. That subse¬ 
quently, in the same year, Vassareddy Raniamdha 
Baboo petitioned the Sudder Court for an allowance 
out of 'tlie property, and the Court granted him an 
allowance of Rs. 1,200 per mensem, but ordered 
that he should find security for that sum. That on 
the 31st of March, 1835, Vassareddy Ramanadha 
Baboo presented a petition to the Sudder Court, 
in which he stated, that he had been unable to find 
security for the allowance of Rs. 1,200 per mensem, 
and prayed that the allowance might be granted to 
him from the funds in deposit in the Court, without 
security. That in a proceeding of the Sudder Court, 
dated the 27th of April, 1835, it was stated, that it 
was essentially necessary that Vassareddy Ramanadha 
Baboo should furnish security for the eventual refund¬ 
ing of all payments made to him from the property in 


1852. 
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dispute, and tlio prayer of ids last-mentioned petition 
was refused. 

That in the month of July, 1836, Vassareddy Ra- 
manadha Baboo presented a petition to the Sudder 
Court, in which he represented the condition to which 
the property had been reduced, in consequence, as he 
alleged, of its continuing under the management of 
the Revenue officers of Government, and submitted 
certain statements of tlie Collectors of Guntoor and 
Ma.sidipatam aforesaid, showing the arrears of Govern¬ 
ment tribute then due, and prayed the Sudder Court 
to place tlie property in his possession without se¬ 


curity, on the condition of his entering into an agree¬ 
ment not to dispose of it by sale, &c., before a de¬ 
cision should have been received on the appeal pre¬ 
ferred to his late Majesty in Council. That Rungama, 
as guardian ot the Petitioner, also presented a petition 
to the Sudder Court, praying that the last-mentioned 
petition of Vassareddy Ramanadha Baboo might not 
be granted. That in a proceeding of the Sudder 
Court dated the 27th of July, 1836, it was stated, 
that It appeared to the Court that there could be no 
question tliat there would be no net profits from the 
property tor several years to come, and that, con¬ 
sequently, on tliat account there could be no neces¬ 
sity tor requiring any security whatever, previous 

0 oidering the property to be placed in possession 
of 1 a Ramanadha Baboo, and it was ordered 

the C whatever lands 

the Collectors of Guntoor and Masulipatam may have 

in their charge belonging to the Vassareddy estate and 

attached under the order of the Provincial Couri, be 

The Couit, therefore, resolve that a copy of these 
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proceedings be transiiiilted to the Provincial (V)url in 
the Northern Division, for their information and gui¬ 
dance, commanding them by precept, to instruct the 
Collectors in the districts of Guutoor and Masulipatam 
to deliver over to the Petitioner, Ramanalha Baboo, 
such of the lands belonging to the Vai>^areddy estate 
as they may hold under attachment.” That in pur¬ 
suance of the above order of the Sadder Dewanny 
Adaivlut, Vassareddy Bamanadha Baboo was placed in 
possession of the property in dispute, without giving 
the security required by section 4, of Reg. Vlll., 


1852. 
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1818. 

That the Petitioner attained his majority in the 
month of March, 1837. That at divers periods in the 
years, 1838, 1839, and 1840, and while the appeals 
to His late Majesty in Council were still pending, the 
Petitioner presented petitions to the Board of Re¬ 
venue, complaining that Vassareddy Bamanadha Ba¬ 
boo was wasting and mismanaging the estates, and 
praying the Board of Revenue to issue an order to 
put the estates under the management of the Col¬ 
lectors of Masulipatam and Guutoor, until the decree 
of His Majesty in Privy Council should be made in 
the appeals. 

That in a proceeding of the Sudder Dewanny Adaw- 
lut, dated the 2nd of May, 1842, it was declared as 
follows:—“The Board of Revenue, in their letter of 
the 20th of. January, 1842, intimated to the Sudder 
Adawlut, that circumstances indicative of gross mis¬ 
management, and an intentional disregard of his 
engagements, on the part of Vassareddy Bamanadha 
Baboo, having been represented to them in recent re¬ 
ports from the Collectors of Guutoor, they had desired 
that ofi&cer to exercise his discretion in attaching the 
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estate, should the Zemivfhr fail to make payments 
commensurate with his collections, and that they have 
been since apprised by a letter, dated the 8th of 
Janiiarif, 1842, that it has been found absolutely ne¬ 
cessary that the estate should be taken under manage¬ 
ment, which has accordingly been done. The mis¬ 
management of Vassarcfldy Ramanadha Baboo resting 
upon information in possession of the Eeveiiue autho¬ 
rities, the Sitdder Adandid resolve to direct that a 
copy of the translations of the petitions recorded 
above, together with a copy of these proceedings, be 
transmitted to the Provincial Court in the Northern 
Division, commanding them by precept to instruct 
the Collectors of Gutifoor and Masxdipatam to inquire 
into and report upon the charges made against Vassa- 
reddy Ramanadha Baboo, of having made away with 
the proceeds of the estate during the period it was 
under his management, under the orders of the Rud¬ 
der Adawlut, of the 27th of July^ 1836.” 

That some time in the year 1842, possession of the 
property in dispute was taken from Vassareddy Ra¬ 
manadha Baboo, and resumed by the Collectors of 
Guntoor and Masulipatam. 

That on the 30th of June, 1843, and pending the 

appeals, the ChintapuUy and other Talooks in the 

Zillah of Guntoor, being a portion of the property 

in dispute, were advertised for sale, for arrears of 

revenue due to the Government, amountine to 
Rs. 26,22,921. 

That on the 5th of June, 1843, the Petitioner pre¬ 
sented a memorial to the Governor in Council at 
Madras, and on the same date a like memorial to the 
Board of Revenue, in which he protested against the 
intended sale, and prayed that a stop might be put to 
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it uulil the tiiial decision of the appeals. Tliat the 
Governor in Council, by an order dated the IDtli of 


June, 1843, referred the Petitioner to the Board of 
Bevenue. Tluil on the oth oi J 1843, the Boaid 
of Eeveniie, in ans\vor to the memorial, informed him 
that the advertisement of the intended sale of the 


Vassanddy estate, for arrears of revenue, had ema¬ 
nated under the orders of Government. That on the 
28th of February, 1846, while the appeals were pend¬ 
ing, the portion of the property in dispute, previously 
mentioned, was again advertised to be sold on the 1st 
of April, 1846, in satisfaction of arrears of revenue. 
That on the 28th of March, 1846, the Petitioner pre¬ 
sented a petition to the Governor in Council at Ma¬ 
dras, praying’ that the sale might bo postponed until 
the decree of Her Majesty in Council should be made, 
or that the whole of the Vassareddy estates might be 


made over to him, on condition of his paying punc¬ 
tually the Government tribute, and a sum of Rs. 
50,0^0 per annum, in liquidation, of the arrears due 
to the Government. That this petition was returned 
to the Petitioner by the secretary to the Government, 
on the 21st of April, 1846, with the following indorse- 
inent:_ “The Petitioner is informed that the reso¬ 

lution of Government, dated the 20th of January, 
1846, on the subject of the Guntoor Zeniiudaries, is 
final, and that the Petitioner’s request cannot be com¬ 
plied with.” 

That on the 30th of March, 1846, the Petitioner 
presented a petition to the Collector of Gunfoor, pray¬ 
ing that he would protect the portion of the property 
in dispute from sale, until the decree of Her Majesty 
in Council should become kno^^^l. That on the 6th 
of April, 1846, this petition was returned to the Peti- 
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tioiier by the Collector, with the following iudorse- 
meiit;—“The Vaf^mrmdij e^tatey were, under the 
orders of Government, put up to public sale for 
arrears, and brought in on behalf of Government, on 
the Ist inst. The request of tlie Petitioner cannot be 
complied with.” 

That on the 2yth of February, 1848, the Judicial 
Committee of the Privy Council, to whom the 
appeals had been referred, agreed to report to Her 
^lajesty, that the decree, of the Sadder Dewanny 
AdaivUd of Madras, dated the 14th of March, 1832, 
should be reversed. That Her Majesty in Coun¬ 
cil was graciously pleased to approve of this re¬ 
port, and by a decree, dated the 2nd of March, 
1848, it was ordered and decreed (amongst other 
things) that the decree of the Sadder Dewanny Adaw- 
lut should be reversed, as in the declarations in the re¬ 
port set forth and recommended, and the causes were 
thereby remitted to the Sadder Dewanny Adawlut at 
Mad rat), to do what was necessary to give effect to 
the declarations in tlie report, whereof the Judges 
of the Sadder Dewanny Adawlut of Madras, for the 
time being, and all other persons whom it might con¬ 
cern, were to lake notice and govern themselves ac¬ 
cordingly. 

That under and by force of this decree, and by 
virtue of Regulation V. of 1804, the Petitioner was 
entitled to be put in possession of the whole of the 
property in dispute, freed and discharged from all 
arrears of Government tribute or revenue which had 
become due during his minority. That by Regula¬ 
tion V. of 1804, section 4, it is enacted as follows:— 
“The lands of incapacitated proprietors shall not be 
ans^-^rable for the pa>Tnent of public revenue assessed 
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Ihereou : and if the next collections of any year shall 
prove unequal to the discharge ol the fixed assess¬ 
ment, the deficiency shall ho made good by the sur¬ 
plus collection of future years: Provided always, that 
the allowance for the support of the proprietors shall 
be paid as well in years of deficient as of surplus 

produce.” 

That on the 23rd of December, 1848, and after the 
avrival in hidia ol' tlic atorosaia Order in Council, the 
Court of Siidder Di-ivanny Adawhit made an order, 
reciting the receipt by the Court of a despatch from 
the Honourable the Court of Directors, together with 
the decree of Her Majesty in Council, and with in¬ 
structions to take the proper measures for carrying 
the orders of Her Majest)' in Council into execution, 
and for recovery on behalf of the East India Company 


of the expense incurred by them in bringing the cases 
to a hearing, and the Sudder Dewanmj Adawhit then 
proceeded to make the following order:—“ Before 
issuing the usual orders for the full execution of the 
decree of Her Majesty in Council, the iiudder Adaw- 
lut resolve to direct the Civil Judges of Glintoor and 
MasiiUpatam to take the necessary steps in commu¬ 
nicating with the Collectors of those districts to secure 
by immediate attachment, such property, real and 
personal, as may belong to the parties above men¬ 
tioned, with the exception of Puttoorij Cabj Doss, the 
third Respondent in appeal No. 11, of 1827, who has 
been exonerated by ithe decree of the Privy Council 
from all liability on account of the costs and it was 
“ ordered that extract from these proceedings be sent 
to the Civil Judges of MasuUpatam and Guntoor, by 
precept returnable in ten days from and after its 

receipt. ’ ’ 
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That on tlio 20tli ol January, 1849, the Petitioner 
l)vesenfGd a petition to tlio Sadder Adaivluf, wherein, 
among- olhci* thiiigy, the Petitioner complained of cer¬ 
tain illegal acts committed by Ramanadha Bahoo in 
attempting to remove certain of tlie property, funds 
and furniture, to which the Petitioner was entitled 
under the aforesaid decree, and requesting that Vassa- 
reddy Ramanadha Baboo might be arrested for the 
purpose of securing the costs incurred, and to enable 
the Petitioner to obtain a restitution of the property 
wliich had been improperly made away with by him, 
and praying that the Court would immediately issue 
the necessary order for the release of the estates from 
attachment, for the purpose of restoring the estates 
to the Petitioner. That the Sadder Deivanny Adawlut 
took no notice of the Petitioner’s last-mentioned 
petition. 

That on (he 11th of January, 1849, the Board of 
Revenue published an advertisement for the sale of 


the remaining portion of the property and estates, 
adjudged by the decree of Her Majesty in Council to 
belong to the Petitioner, which advertisement was as 
follows:—“ Notice is hereby given, that unless the 
sum of Rs. 28,06,737, being the balance of peishcash, 
including interest outstanding up to the 20th of l)e~ 


cember, 1848, against the undermentioned estates, com¬ 
posing Nandeyamah Zemindary, belonging to Rajah 
Vassareddy Ramanadha Baboo, Zemindar (being part 
of the estate and property declared by Her Majesty’s 
decree in Council to be the property of the Peti 
tioner, and ordered to be dehvered into the possession 
of the Petitioner), “ shall have been liquidated on or 
before Monday, the 12th of February, 1849, the sale 
of the said estates inll, agreeably to the instructions 
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conveyed by the Board of Revenue, in their proceed¬ 
ings dated the 11th of December, 1848, commence at 
the Collcctor’.s cuteherrn, at Ma.oidipatam, on that date, 

and will continue until the whole shall bo sold.” 

That on the 8th of Febniari/, 1849, the Petitioner 
presented a petition to the Sudder Dewamnj Adaivlut, 
in which he protested against the intended sale as 
wholly illegal, and prayed that it might be stayed 
until the Petitioner .shonld bo put in possession of the 
same, and until the regular course prescribed by the 
Regulations had been adopted by the Board of Re¬ 
venue. That in a proceeding of the Sudder Dewanny 
Adairluf, dated the 12th of March, 1849, the Court 
declared that they had rofererd, on the subject ot the 
Petitioner’s last-mentioned petition, to the Board of 
Revenue, and that from the reply of the Board the 
Court had learnt that the Mamdipatam Vassareddy 
estate (being the estate of the Petitioner, against the 
sale of which he had petitioned the Court) had been 
purchased on account of Oovernment, on the 12th 
of the then last preceding month, and they further 
declared that they must decline to interfere further in 
the matter, and ordered that the prayer of the Peti¬ 
tioner should be rejected. 

That on the 2nd of Aprd, 1849, the Petitioner 
again petitioned the Sadder Dewamnj Adaivlut, to put 
in force the decree of Her Majesty in Council. That 
in a proceeding of the Sadder Dewanny Adaivlut, dated 
the 16th of April, 1849, the Court directed, among 
other things, as follows:—“In conformity with the 
decree of Her Majesty in Council, and with reference 
to the order of the Sadder Adaivlut, dated the 23rd 
of December, 1848, directing the civil Judges of Gim- 
toor and Masulipatam to take proper measures to 
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secure, by immediate attachment, such property, real 
and personal, as may be found to belong to the above 


parties, the SurhJer Adoichif now direct that the civil 
Judges be commanded by precept retuimable in six 
months, from and after its receipt, to carry the decree 
into full execution.” 

That the order of the Court referred to in the last- 
mentioned proceeding had reference solely to the 
levying of costs from the Petitioner and the other par¬ 
ties in the appeal, and the direction of the Court to 
the civil Judges of Gifutoor and Ma.^ifUpafaw, to carry 
the said decree into full execution, was limited to so 
mucli of tlie decree as relates to the levying of costa, 
and was not an order directing the civil Judges to 
put the Petitioner in possession of the property- to 
wliich he is entitled, in order and by virtue of the 
decree of Her Majesty in Council. 

That on tlie 21st of December, 1850, the Petitioner 
presented a petition to the Governor in Council of 
Madras, praying that the Petitioner might be put in 
possession of the estates and property, in conformity 
with the decree of Her Majesty in Council. That 
on the 24th of December, 1851, an answer was re¬ 
turned l)y the order of the Governor in Council to 
this petition, as follows:-" The Government cannot 
accede to the request contained in this petition.’’ 


That on or abont the 23rd of February, 1851, th. 
Petitioner presented a petition to the Zillah Court o 
Ounfoor, praying for the delivery into his possessio, 
ot the estates and property, and of Rs 300 00(1 
awarded to him by the aforesaid decree. That in ■ 
proceeding of the Zillah Court of Guutnn. ^ 

„.e Co,..., 
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Petitioner must address himself to the Sudder Adaio- 
lut, who will determine ns to the propriety of com¬ 
plying or not with the request of the Petitioner.” 

That the Petitioner had wholly failed in Ins at¬ 
tempts to obtain from the Hudder Deivanmj Adawhit, 
or from the Board of Revenue, or from the Governor 
in Council, at Madras, possession of the estates and 
property awarded to him by the decree of Her Ma¬ 
jesty in Council ; and the decree remained up to the 
present lime unexecuted, although a period of moie 
than four years had elapsed since the decree was 
made ; and the Petitioner snlTercd under the grievous 
hardship of a refusal on the part of the Siiddcr De- 
wamiy Adairliit, to interfere on his behalf, for the 
purpose of carrying into execution a decree of llei 
Majesty in Council in his favour, which decree com¬ 
manded the Court to do what is necessary to give 
effect thereto. That the Petitioner had no other 
means of redress open to him than by appealing to 
Her Maje.sty in Council, and obtaining a peremptory 
order, commanding the Sadder Dewamiy Adawhit and 
all other persons whom it may eoncern, to carry, with¬ 
out further delay, the aforesaid decree into effect ; and 
the petition prayed that Her Majesty in Council would 
be pleased to take the petition into Her most gracious 
consideration, and to grant him a peremptory order 
addressed to the Judges of the Sadder Daianay 
Adawhit, or to such other persons and authorities as 
to Her Majesty .should seem fit, commanding them 
to execute the decree of the 2nd of March, 1848, and 
to' put the Petitioner in possession of the land and 
other property awarded to him by the aforesaid decree. 

This petition was specially referred to the Judicial 

OoTDTnittee, 
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Sth July,* 


The petition came on to be heard ex parte, on 
tlie 16th of June, 1852, when their Lordships ordered 
it to stand over for service of the petition and notice 
of tlie proooodings to the Board of Control and the 
East India Company. They were served, bnt the 
Ea.s! India Company alone appeai'ed. 

Upon the petition lieing opened, 


'Sh. Wiffram, Q. C., and Mr. E. J. Lloyd, Q. C., 
for (he East India Company, took a prelimi¬ 
nary objection to the hearing. 

The East India Company appear in deference to 
the Court’s wish, bnt being entirely ignorant of the 
facts alleged in the petition, we submit, that the peti¬ 
tion ought not to be now proceeded with, until the 
Petitioner has taken proper steps in India to bring 
the Madraf< Government before the Court ; and we 
insist, that the Court has no jurisdiction in the 
matter ; for having made a decree remitting the 
causes to India to do certain acts, the appellate 
.pirisdiction IS gone, and to entertain the petition 
>.s to exercise original jurisdiction, there being now 
no suits before the Court. The Petitioner has mis- 

aken his remecly, as the proper course for him 
o have pursued, was to have taken proceedings 
India, by citing the Government, or he mie-ht 
.aye brought a suit against the revenue authorities 

toi the illegal sale of the estato^ 

.... o).^ Xrz 

„ht 

• Presont: The Right Hon Dr r „ i • , 
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and in conformity with the Reg'ulations, but that we 
do not appear to defend tlie Madras Govoniment, or 
the Sadder Court Judges, who have not been served 
with this petition ; but to urge that necessary in¬ 
quiries ought to be taken to ascertain the legality of 
the acts of the Govornraent before the petition can 

be disposed of. 
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Dr. Liishivgton: We must now hear out the peti¬ 
tion, and tlien determine the proper course to l)e 

adopted. 


Mr. BetheU, Q. C., Mr. Fomt/fh, and Itlr. 
ley, for the Petitioner. 


Tyore9- 


First. The present application is well founded. 
The Petitioner does not ask the C/ourt lo interfere 
with third parties not before the Court. All that the 
petition prays is, that the decree ot the Queen in 
Council may be carried into effect by the Sadder 
Court. What the Petitioner sought from the Sad¬ 
der Court was a precept to the Collectors, directing 
them to put him in possession of the frnit of his de¬ 
cree: if the Sadder Court had complied with that 
request, and the C'ollectors refused to obey the pre¬ 
cept, the Petitioner had his remedy in India, but by 
the Sadder Court holding its hands, the Petuiouev 
has no alternative but to apply here. But, secondly, 
upon the merits. There are* two circumstances suffi¬ 
cient to justify the interference of this Court lo pro¬ 
tect this property fi’om destruction. In the first 
place, the Sadder Court was not warranted in per¬ 
mitting Ranianadha Bahoo to be put in possession of 
the estates without taking the security required by 
Madras Reg. VIII. of 1818, sec. 4; and, again, the 
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proceedings of the Revenue authorities in first causing 
these estates to be sold for Government arrears, and 
then buying them in themselves ; and that after a de¬ 
cree, awarding possession to the Petitioner is to over¬ 
rule the decree of this Court, and render its execution 
impossible. It would be most unjust, after the Peti¬ 
tioner has obtained a decree in his favour, to make 
him institute a fresh suit in hulia to obtain posses¬ 
sion, because the Sitdder Court miscarried in not 
enforcing the decree of this appellate Court. There 
is no such course prescribed by the Madras Regula¬ 
tions ; on the contrary, the Regulations treat the Col¬ 
lector as the servant of the Court. By Reg. XXVIL 
of 1802, sec. 20 , if the Collector omit or refuse to 
obey the process of the Court, then the Court from 
which the process issues may fine him. It is ana¬ 
logous to a process in this country, issuing out of 
tlic Court of Queen’s Bench, where if the sheriff re¬ 
fused to obey the writ of the Court it would fine him 
for contempt. In the same way the Collector ought 
to have l)een called upon by the Court, by precept, 
to have carried the decree into execution. Another 


important question is, that the Petitioner was a 
minor. The estate was not under the Court of 
Wards, therefore Reg:. V. of 1804 does not apply 
l.ut Reo, X. of 1831. sec. 2, cl. 1, in clear terms de¬ 
clares, that arrears aeeniing during minority shall not 
l)e a charge upon the estate, so as to entitle the Go 
vernment to sell the estate in satisfaction of arrears 


Mr. Wiffra,,,, Q. C.. and Mr. E. J. Lloyd O C 
for the East India Company. • > V- •. 
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makes a complaint against two parties ; first, against 
the Judges of the Sudder Court personally, for not 
having performed their duty ; and, secondly, against 
Ramamdha Bahoo, the party put in possession by the 
Smhler Court. If it is really intended to make any 
personal complaint against the Judges for contumacy 
to the order of this Court, they ought to have been 
personally served with the petition, that they might 
answer the charges. We only appear as rei)resenting 
the East India Company, and are entirely unac¬ 
quainted with the statements contained in the peti¬ 
tion. But we submit, that the Madras Government 
has a title paramount to the parties to the original 
appeals ; the Government are no parties to the de¬ 
cree ; they stand in the position of a landlord in pos¬ 
session of a leasehold estate for arrears of rent. The 
property ought not to be taken from the Government 
without giving them an opportunity of being heard. 
They have a paramount title, and ought to have been 
cited by petition. This is not a proceeding in rem 
but in personam. We are not acquainted vith the 
practice of the Courts in India in circumstances like 
the present. It may not be necessary for the Peti¬ 
tioner to institute a fresh suit to get possession. In 
the Court of Chancery in this country, if a new 
claimant intervenes, pending litigation, the Court will 
not decide the case against the third party, ^vithout 
giving him an opportunity of being heard ; under 
some circumstances a new suit is not necessary 
against him, you serve him with notice of a peti¬ 
tion, asking him to give effect to a decree which he 
is interrupting. The same thing could perhaps have 
been done in India. Reg. XII. of 1809. sec. 11, 
cl. iv., shows that the revenue is a primary charge, 

z 2 
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oiul that the Govcniniont is bound to look to the 
proprietor <le facto as distinguished from the pro¬ 
prietor fJc jure. It is a question whicli cannot be satis¬ 
factorily dotermined ^vitIlont going into evidence ; we 
asK% therefore, that the petition may stand over, to en¬ 
able the Government of Madras to inform the Court 
what the facts really are, as at present the statements 
are er parte. No doubt there are other facts which 
are material to be considered before the case is de¬ 
cided. It may be an omission of the Sadder Court to 
put the Petitioner into possession, but that cannot 
ntTect the right of the Government, which is quite 
independent of any proceedings the party may have 
taken in the Court below. 


The Right Hon. Dr. Lushington: 

Their Lordships have taken into consideration this 
petition, wliich prays, that Her Majesty will be 
pleased to grant a peremptory order, addressed to the 
Judges of the Court of Sadder Dewanap Adawlut, or 
to such other persons and authorities as to Her Ma¬ 
jesty shall seem fit, commanding them to execute the 
decree of Her Majesty in Council, bearing date the 
2nd of March, 1848, and to put the PetitioLr in pos¬ 
session of the laud and other property awarded to him 
by the decree. 


Their Lordships feel that in entering upon the eo- 
•sklevation of “this petition they are placed, for sev 
ral reasons, in a position of considerable difficnlb 
First, on account of the entire noveltv of the pr' 
ceed.n^, this beins', so far as any of ns are aware tl 
very first time that any complaint has been addresse 
to the Judicial Committee, of the non-exeention of 
decree pronounced by them which has been confirmc 
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by Her Majesty in Council. And, again, we expe- 
rienee some difficulty from the circumstance, that all 
the facts which are stated in these proceedings are vassa 

uiv. KEDDY 

eiitirelv ex i)cu‘fc% and we liave had no opporluiuty lutchme 
of ascertaining whether they are in strict conformity NAIDOO. 
with the papers to which reference is made in the 

petition. 

So far as we are enabled to judge from this petition, 
the Si((liler Court seems to have been of opinion, that 
the property in question having been seized by the 
Board of Revenue, and being in possession of that 
Board, they had alone a rightful title, with which the 
Sudder Court could not interfere, and consequently 
they conceived, that having ascertained that fact, they 
had discharged their duty, and no more depended 
upon them. We are not in a situation to say whether 
that determination, on the part of the Sudder Court, 
was well founded or not. We think it would have 
been intinitely better for all parties, if the grounds on 
which the Sudder Court proceeded had been set forth 
in a more regular form, for the consideiatiou ot theii 

Lordsliips. 

There are other circumstances in this case, which, 
provided they are incapable of explanation, certainly 
tend to show that the present Petitioner has been 
subjected to very great hardship and detriment. We 
allude to the circumstance of security not having been 
taken, in conformity with Keg. VIII. of 1818, sec. 4. 

AVe are now speaking, as already observed, solely 
upon what appears belore us ex purtef and, theiefoie, 
we do not intend to pronounce any decisive judgment 
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upon it ; but, supposing all the circumstances stated 
in the petition to be true ; it would appear that this 
large property was put into the hands of Ramci'uudJici 
BahoOf pending the appeals ; that it has been wasted 
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iuitl dilapidated, and the ^vliole property exhausted, in 

eonsetiueuce of security not having been taken. It 

is not, however, necessary to allude further to that 
point. 

Iheir Lordships, taking all these circumstances into 
their consideration, have determined to adopt the fol¬ 
lowing course, by which course, we trust, the rights of 
(he East Inilia Company, if {hey have any, or the 
rights of the Government of Madras, or any other 
persons purchasing under them, will be protected, and 
which will also enable the Petitioner to put the Court 
in motion, so that he may have all that he is justly 
entitled to under the decree. 

\\e intend to advise Her Majesty, that the Sudder 
Adau'litt be directed forthwith to carry into execution 
the Order of Her Majesty, and to direct the Collector 
to put the Petitioner into possession of the property, 
according to such order made in the decree, reserving 
to the Madras Government, and all persons, except 
the Respondents in the original appeal, the right to 
api^ear for their interest, if any. 

The report of the Judicial Committee of the Privy 
Council, dated the 5lh of July, 1852, and the Order 
in Council made thereon, -was as follows:— 

“The Lords of the Commillee, iu obedience to 
your Majesty’s said order of reference, Lave this day 
taken tlie said petition into consideration, and having 
been attended by counsel on behalf of the Petitioner, 
and hkeM-ise on behalf of the East India Company 
their Lordships do this day agree humbly to report to 
joui Majesty as their opinion, that the said Court of 
Sudde, Dewanny Adaivlut, at Madras, ought to be 
ordered forthwith to carry into execution Her Ma¬ 
jesty s Order in Council of the 2nd of March, 1848, 
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maUu upon the hearing of tlie said appeal, and to 
direct the Collectors of Ointtoor and Masidipataw, 
and those districts in which the \^atisare(Ulij estates 
are situated, to put to'the Appellant, Rajah Lutchme- 
[jutiij Naidoo, in possession of the said property, in 
pursuance of the report of this C‘ommittee, of the 
29th of Febntary, 1848, and of Her Majesty’s Order 
ill Council, of the 2nd of March, 1848, approving the 
same, reserving to the Madras Government, and to 
all persons, except the Respondents in the original 
appeal, the right to appear for their interest, if any. 

“Her Majesty having taken Hie said report into 
consideration, was pleased, by and with the advice of 
Her Privy Council, to approve thereof, and to order, 
as it is hereby ordered, that the said Court of Sadder 
Dcivanny Adaivlut, at Madras, do forthwith carry into 
execution Her Majesty's Order in Council, of the 2nd 
of March, 1848, and that the said Court do direct 
the Collectors of Gunioor and Masidipafam, and of 
those districts in which the Vassareddy estates are 
situated, to put the Appellant, Rajah Lutchmeputty 
Naidoo, Bahadoor, in possession of the said property, 
ill pursuance of the report of the Judicial Committee 
of the Privy Council, of the 29th of February, 1848, 
and of Her Majesty’s said Order in Council, of the 
2iid of il/arc7/, 1848, approving the same, reserving 
to the Madras Government, and to all persons, except 
the Respondents in the original appeal, the right to 
appear for their interest, if any. Whereof the Judges 
of the said Court of Sudder Deivanny Adaivlut at 
Madras, for the time being, and all other persons 
whom it may concern, are to take notice and govern 
themselves accordingly.” 
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On petition from the Supreme Court at Calcutta. 

rnu'luc — Prill/ Council—HiMiial Uaic to aiipeul—Grant of—Jurisdiction 
to iiniiosc conditions on uiipelhints, 

Wiicre tins Touit grants leave to appeal, under tlie general jurisdiction of 
tiic (|^ueen in C'ouikiI, it will impose such terms upon the party applying, 
us the special circumstances of \ne case require. 

Appeal admitted from an order contirming tlie report of Commissioners 
in a partition suit, although the appealable value was under Rs. 10,000, the 
amount in-escribed l)y the Urder in Council of the 10th of April, 1838. The 
i*etitioner (the Plaintiff) had ofl’ered to compensate the Defendant, if the 
icpoit of the (.oinmissioners was varied. I’he Judicial Committee, in grant¬ 
ing leave to appeal, put the Petitioner upon terms of lodging in the Council 
Onice, within tour months, a certilicate of recognizance to the Queen in 
the sum of i:i,.j00 for such compensation and costs as might be awarded. 

This was a petition for leave to appeal from certain 
orders of the Supreme Court at Calcutta, made in a 
partition suit brought by the Petitioner against one 
llulladhur Dusts. The petition alleged, that the Peti¬ 
tioner and one Uolladhur Doss were jointly seised as 
tenants in common of a piece of laud at Jorebagdun, 
ill the town of Calcutta, containing- twelve cottahs ; 
that the Petitioner instituted a suit on the equity side’ 
of the Supreme Court at Calcutta, against Uolladhur 
Doss, for partition of the land ; that the cause was 
heara by the Supreme Court, who made the usuaP 
decree for partition, and that a commission of parti- 
Uon was issued under such decree, authorising the 
commissioners to make such partition ; that a re¬ 
turn was made by the commissioners on tlie 19th 
tj>eplcnd,cr, 1851, by which they recommended 
tliat the piece ot land should be divided into two 

Ju.li™ 'oTVlic. Common Plef‘I's- -The Chief 

Hou. Dr. Lushingtou, the Rio-hf u Jervis), the Right 

Right Hon. Sir John Pattesen 
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shares, by a line directly north and south, and thereby 
allo'lted to the Petitioner live half equal twelfth parts, ^ in kk 
to be enjoyed by him in severalty ; and also allotted ghose. 
to the Defendant for his share, to he held in severalty 
exclusive of Petitioner, all that portion on the west 
which abutted on one of the houses and premises of 
the Petitioner, namely, the house which contained the 
zenana or female apartments of his family, so as to 
separate and divide the opposite house and premises 
of tile Petitioner, being the public dwelling-house 
of himself and family, whereby the Petitioner was 
excluded from a passage to the house containing the 
zenana. That the Petitioner tiled exceptions to this 
return, urging that the partition was opposed to the 
justice of the case and to his claim to have the last- 
mentioned piece of ground to the extreme west, or 
that portion of it which would afford the Petitioner a 
passage from his own house to the other ; that this 
last-mentioned part was of no more value to the De¬ 
fendant than any other portion, but that the same 
was of great and peculiar value to him. That the 
exceptions were called on for argument, but that in 
consequence of tlie absence of his counsel to argue 
the exceptions, the same were overruled, as of course ; 
and that on the 13th of January^ 1851, an order was 
made confirming the Commissioners’ return. That 
on the 29th of March, 1852, he petitioned the Su¬ 
preme Court, that the order of confirmation should 
be set aside, and the exceptions restored to the Board, 
for the purpose of being argued before the Court, and 
having the whole matter explained, the Petitioner 
ottering to pay the costs of the Defendant which might 
be incurred by the rehearing, which he thereby offered 
to expedite, but that the Court refused his petition 

V--18 
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Oil tlio 2!)th of March, 1832, and proceedings were 
had Itelorc tlic -Master to settle the draft conveyances. 
Tliat llie J’etitiojier pi*esented a petition to the Su¬ 
preme Court within six months, for leave to appeal 
to England, submitting, as a cause of appeal from 
these orders, that on examining tlie plan annexed 
to the return, it would be found, that by the partition 
which the Commissioners had made, all communica¬ 
tion was stopped between the Petitioner’s family house 
and his dw'elliiig-house, that is, between his Boytuck- 
hannah and the house containing the female apart¬ 
ments ; that each of these tw'o buildings was ‘Vonb 
more than Ks. 50,000, and, therefore, such a parti¬ 
tion not only exposed him and his family to the 
greatest inconvenience, but also largely deteriorated 
tlie value of his property ; that he w'as ready and 
thereby offered the Defendant Es. 800 for each of 


the six cottahs allotted to him, although the Commis¬ 
sioners had, on the evidence before them, valued each 
cotfah at only Es. 400 ; that the loss and inconve- 
luence to the Petitioner had been occasioned by the 
Commissioners drawing the line of division north and 
south, and assigning to the Defendant the whole of 
the land abutting on the female apartments, which, 
consequently, excluded him from any passage to 
that house ; and the Petitioner submitted, that the Hne 
of division was erroneous, and ought to have been 
drawn in a different direction ; and that, if the par¬ 
tition proposed by him was detrimental to the De¬ 
fendant, the Petitioner was willing to make such com¬ 
pensation to him, in double the value of the land, as 
the Commissioners might award ; that the Court ’ by 
an order dated the 1st of July, 1852, refused leave to 
appeal, on the ground that the property in dispute 
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was under lis. 10,000, the amount prescribed by the 
Order in Council of tlie 10th of April, 1838 (u). 

Tile Petitioner then applied by special petition to 
the Queen in Council, for leave to apiieal from the 
return of the Commissioners, dated the lOth of Sep¬ 
tember, 18ol ; and from tile order of the Supreme 
Court contirming the same, of the 13th of Jauiiarp, 
1852, and the order of the 29th of March, 1852. 


Mr. Leith, in support of the petition, now moved 
for leave to appeal. 


The Supreme Court was precluded by the Order in 
Council of the 10th of April, 1838, from admitting 
an appeal, as the subject-matter involved was under 
the prescribed appellate value, but this Court has 
power to admit an appeal notwithstanding, if the 
circumstances justify tJie admission. The present is 
a case of great hardship. The Commissioners grossly 
erred in judgment in making such a division ; they 
ought to have ascertained, not only the relative value 


of the properly, but also the respective situations of 
,tihe parties in relation to the property, before the par¬ 
tition took place. Story v. Johnson (a) is directly in 


point, and shows that a Court of Equity will set aside 
an adjudication made by Commissioners of partition, 
in circumstances like the present.—[Sir John Jervis*. 
You must undertake to save the other party harm¬ 
less. It may be, that the order confirming the return 
of the Commissioners has been acted upon. If you 
come here for an indulgence, asking the rule pre¬ 
scribing the appealable amount to be relaxed, it ought 


(а) See Order, 1 Moore’s lad. App. Ciises, ix. 

(б) 1 You. & Coll. 538. 
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not to 1)0 granted but upon terras (a). The party 
In re Respondent will have to come here to support the 

MBNARAIN 1 . 1 t 

<iH03E. order ot the Suprerae C’ourl, upon a point which you 
omitted to argue in the Court below ; you must under¬ 
take to indemnify him fi'om any loss you ma)' put him 
to, as well also for compensation, if it is necessary to 
make any variation of the Order confirming the report 
of the Commissioners upon that point. What is the 
form of any indemnity given on appeal?]—The ordi¬ 
nary mode is by a recognizance in the Exchequer. 
—[Sir John Jervis: Would tliat give a right of ac¬ 
tion against the obligor? A recognizance in the 
Exchequer, if estreated, becomes a forfeiture to the 
Cro^\^l].—The Petitioner can enter into a recogni¬ 
zance with sureties in India ; this Court can award 
the proceeds of a recognizance so forfeited. 

The Right Hon. Dr. Lushington : 

Their Lordships are disposed to allow this appeal, 
blit it must'be upon terms of the Petitioner entering 
into a recognizance in the Court of Exchequei^ in 
the sum of £1,500, to abide such order as may be 
made, such security to be made within four months 
from the date of the Order in Council. 


The following report was made, which was con- 
firmed by Her Majesty:— 

“ Then- Lordships agree humbly to report to your 
Majesty, as their opinion, that the Petitioner, Sibna 
ram Qhosc, ought to be at liberty to enter and prose¬ 
cute his appeal against the return of the Commis¬ 
sioners of partition, dated the 19th of Sepimber, 




(«) See In 3I,„adee Mahomed Camm Sheraiee, ante, p. 196 
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1851, and from the order of the Supreme Court of 
Judicature at Fort WHliani in Bengal, of the 13th of 
.Jamiarg, 1852, confirming the return, and from the 
further order of the Supreme Court, of the 29th of 
Mareh, 1852, upon lodging in the Council Office, 
within the space of four calendar months from the 
date of Her Majesty’s Order in Council on this report, 
the certificate of recognizance to Her Ma.iesty in a 
penalty of £1,500 sterling, to bo entered intc by some 
proper person (to be approved of by the cleik of the 
Council), before one of the Barons of Her Majesty’s 
Court of Exchequer, conditioned to stand and abide 


such determination whatsoever as may be come to by 
Ibis Committee on this appeal, and to pav such com¬ 
pensation as their Lordships may think fit to award, 
and likewise to pay such costs as may be awarded in 
case the appeal be dismissed ; and their Lordships do 
direct that copies properly aiitlicuticatcd of all such 
records and proceedings as may be necessary to be 
laid before Her Majesty in Council in writing, by the 
proper officer of the Supreme Court of Judicature, 
upon payment by the Petitioner, or his agents, of the 

usual fees for the same.” 


i8S3^ 
In re 

SlBNAkAIN 

Ghose 
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Appellanf, 


AND 


Lat^xcelot Drxt niicl others 


Bespovdentf^. 


On appeal from the Supreme. Court at Calcutta, 


Ncffotiahle ir\sirumer\t~Pr\ne{pal auihoHftlno aOfni to sell Bill of exchatKje 
for specific purpose — Ae/eufs wrongfully misappropriating—Purchaser 
from agent with knowledge of prineipaVs instructions, if indorsee for 
value^Notice—What amounts to. 


^Vlle^e Bills of Exchange arc remitted for sale, and the proceeds directed 

to he applied to a specific purpose, the property in the bills remains in tho 

remitter until the purpose for which they were remitted is satisfied. And 

where the money realised by the sale was wrongfully applied by the agent, it 

was held by the Judicial C’ommittee (affirming the judgment of the Court at 

iatcutta) that tho remitter was entitled to recover the value of the bills in 

assum|)si^t, upon an indebitatus count, from the jiurchaser of them, who had 

notice of the purpose for which they were remitted, and the misapplication 
of the jiroceeds by the agent. ‘ 


This was an action of assumpsit, brought by the 
Respondents, merchants at Hong Kong, against the 

Appellant, a banker and merchant at Calcutfa, to re¬ 
cover the value of six bills of exchange. 

The plaint contained six counts. The two first 
counts were upon a guarantee (these counts were 
abandoned at the trial), the third count was an inde- 
fcitata.s count, as follows: that the Defendant was 
indebted to the Plaintiffs in Rs. 80,000, the price and 
value of divers goods and .securities for money, to 
wit, SIX bills of exchange, for the payment of divers 
large sums of money, to wit, £6,000 of British monev 
of groat value, to v-it, of the value of Rs. 80,000, bj^ 
fte Plaintiffs, sold and delivered to the Defendant at 
his request. The fourth count was for monev Lad 

tiffs , the fifth count was for interest, and the sixth 


.y 
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count was on an account stated. To this plaint the 
Defendant pleaded six pleas. The first was mct-vlol .. 

assumpsit to the whole plaint. The vemainin.o' hve 
pleas were all pleaded to the two special counts upon 

the guaranteo. 

The facts of the case, ns they appeared in evidence 
at the trial, were these;—The Appl’ant was the 
Baniau of Oswakt, Seal & Co., who carried on busi¬ 
ness ns merchants at Calcutta, and had dealings with 
the Respondents; the Appellant supported that firm 
with his credit, and wth funds provided by him, 
having supplied a portion of its capital, and being in 
the habit of making advances to it from time to time, 
to enable it to meet its engagements. His sou, Ilee- 
raloU Seal, was a partner and member of the firm of 
Oswald, Seal & Co.; and the Appellant was well ac¬ 
quainted with its affairs and transactions. In the 
year 1845, he had given to the house of the Respon¬ 
dents, as it was then constituted, a guarantee for the 
due investment and employment of such funds as 
might be entrusted by them to the firm of Oswald, 

Seal & Co., for the purchase of opium, and had en¬ 
gaged to promote the trade of the Respondents’ house, 
on condition that they reciprocally promoted that of 
Osivald, Seal & Co.; and, at the time of the tran^ 
action in question, as well as subsequently, that fi m 
was verv largely indebted to the Appellant. On he 
99th of Octoher. 1847, the Respondents transmitted 
to the firm of Oswald, Seal & Co., the bills of ex- 
chano-e, which were the subject of the action, with a 
letted, which was in iiart as follows:—“ By our 
No 19 we remit you £10,000, to be passed to 
credit to our opium account. We have now ^tlie 
pleasure to enclose the undermentioned bilD on Eug- 


»v . 
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land, which plens realize to credit of the same ac¬ 
count. Dated Honq Kong, 27th October, 1847, 
drawn by ourselves on G. T. Braine, Esq., in our 
o\Mi form and blank endorsed.” Then follow’ed the 
particulars of the bills for £6,000. It then pro¬ 
ceeded: ‘‘Me now give you an order for a further 


quantity of Bengal opium, to be purchased at the 
second sale, say about fifty che.sts, in proportions of 
three quarters Patna and one quarter Benares, and 
we hope that prices,” &c. This letter, with the bills, 
was received by O.swatd, Seal & Co. in December, 
1847, and it appeared that at that time, or shortly 
afterwards, the Appellant was made acquainted \nth 
its contents, and with the purpose for which the bills 


were transmitted. The bills were deposited in the 
hands of the Appellant, whilst O.vrald. Seal & Co 
endeavoured to dispose of them, by advertisina- for a 
puichaser, i„ ovder to carry out the instructions of 
the Respondents. The Respondents had, on previous 
occasmus, had various transactions with Osmald, 

the ‘ of opium, and in 

e purchase of cotton, and the accounts relating to 

the op.um and those relating to the cotton were kept 

epara e \ in the books of the firm, to which the Ap- 

pe ant lad access, and he was apprised of the remit- 

ance.s A\hich from time to time wore made. He had 

imse f made the purchases of opium, which Ostvald, 

ca 'Co. had bought for the Respondents, and he 

was cognizant of the state of the accounts between the 

•wo houses at the period in question, those accounts 

being at that time balanced and even, with the e.x 

oeption of these bills. Oswald, Seal & Co. had no 

specific hen upon these bilks, nor any authority to 

deal with them, otherwise than according to the direc 
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tions contained in the above letter of tlu- Respondents. 
It appeared that 'they at once advertised tlie liills in 
the Calcutfo Gazette, hut the time vhen such ad¬ 
vertisements was made was not ])rovod. Soon after 
they received them, namely, on the 11th of Decemher, 
1847, Ferpiisson, one of the partners of the firm, 
pledged them with the Ar^ra hank, as a security for a 
loan of Rs. 55,000, made by that hank to the firm, 


^S3- 

MimVLOLL 

Seal 

T . 

Dknt* 


and they were then endorsed to the bank in the name 
of the firm. 'Whether this was done with the know¬ 


ledge of any of the other partners, did not appear : 
bnt one of the partners, Ermnu was not pri^w to it. 
The hills were pledged to the Afjra bank as a colla¬ 
teral security only for the loan, the firm of 0.<iwahl 
Eeal & Co. having given, as the primary security, a 
promissory note of the firm, which became duo on 
tihe 7th of Janmnf, 1848, and consequently, until 
default was made in the payment of this note, the 
Agra bank was not entitled to negotiate the bills. 
Af the time when the bills were thus pledged mth the 
Agra bank, or immediately afterwards, the Appellant 
was made acquainted with the fact, and he was in 
daily communication with Oswald, Seal & Co. upon 
the subject of their engagements, and particularly of 
their debt to the Agra bank, and the obtaining of 


fxmds to discharge it. The bank pressed for pay¬ 
ment, and, in order to meet the demand, the Appel¬ 
lant agreed with >the firm of Oswald, Seal & Co. to 
supply the money. He accordingly paid the Rs, 
55,000 to the Agra bank, on behalf of Osivald, Seal 
& Co., the bank only dealing with the firm, and know¬ 
ing nothing of the Appellant in the whole transaction. 
The bills were accordingly given up to the Appellant, 


A A 
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as the agent of the firm, 'without any endorsement by 
the bank, and he retained them in his hands until the 
month of April following, when it was agreed between 
him and the firm that he should become the purchaser 
of them, at the price of Rs. 60,000, with interest, as 
upon a sale made upon the 7th of Jaiinary preceding. 
This arrangement was afterwards communicated to the 
Respondents by the firm of Ostvald, Seal & Co., by a 
letter, dated the 26th of April, 1848 ; and of this 
letter the Appellant was at the same time apprised by 
the firm. Tlie bills were not endorsed to the Appel¬ 
lant by the firm ; nor did the Appellant pay any money 
to the firm on account of the bills, but he was debited 
with the price of them in the books of the firm. At 
the time of, or immediately after, the sale of the bills 
to the Appellant, he appeared to have agreed with the 
firm of Osivald, Seal & Co. to send on to the Re¬ 
spondents a quantity of opium, equal in amount to 
the price at which he took the bills. This, however, 
he did not do, nor did ho in any other way pay to 
the Respondents the price or value of the bills. It 
further appeared, that the Appellant subsequently sold 
the bills again to the firm of Oswald, Seal & Co., and 
received the amount of them in cash. 

The cause came for trial on the 21st of Becemher, 
1849, when the Supreme Court, without calling on the 
Defendant, nonsuited the Plaintiffs, reserving to them 
. t move. The Plaintiffs applied under the 
leave reserved, and obtained a rule mxi, to set aside 
Ihe judgment of nonsuit, and to enter a verdict for 
Plaintiffs for the amount of the bills of exchange, with 
inlerest, on the common count for the bills sold,’inas¬ 
much as it appeared upon the evidence that the bills 


* 


ON APPEAL FKOM THE EAST INDIES. 


333 


wei’G sold to tho Dofoiidoot, by O-^ivoUl^ SeoJ Sc Co., 
ns agents for the Plaintiffs, with notice to the De¬ 
fendant that snch agency existed, and lliat the sale 
was solely on the Plaintiffs’ account, and that there 
was sufficient iprivity between the Plaintiffs and the 


1853. 


MUTTVI OI.L 
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V. 

DRNl. 


Defendant to entitle the former to sue the latter upon 
his non-payment of the bills ; or, that a neA\ tiial 
should be had upon that ground, or upon the ground 


of improper rejection of evidence. 

The rule nhi came on to be argued on the 22nd of 
March, 1850, when the Supreme Court ordered that 
the judgment of nonsuit should be set aside, and that 
a new trial should be granted. 


The cause was again tried by the Supreme Court, 
on the 17th of Jult}, 1850, when the above facts ap¬ 
peared in evidence, and the Court gave a verdict for 
the Plaint,itTs, for Rs. 60,000, tlie value of the bills 
of exchange, on the common ‘nulehitafiift count, for 
goods and securities sold and delivered, reserving 
liberty to the Defendant to move to enter a verdict 
on a nonsuit, or to reduce the damages ; with liberty 
for the Plaintiffs to move on the common count for 
money had and received by the Defendant to their 


use. 

The Appellant applied for and obtained a rule nisi 
to show cause why a verdict should not be entered for 
him, on the ground that the sale of the bills of ex¬ 
change was from Oswahl, Seal & Co., and not from 
Ihe Respondents ; or why a new trial should not be 
had on the ground that the verdict was against evi- 
^ dence, or why the verdict should not be reduced to 
Rs. 5,000. The Respondents also obtained a cross¬ 
rule, to show cause why they'should not enter a ver- 
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'Ss3- diet for the Plaintiffs, on the common count for money 
muityloll had and received, in ease the verdict for the Plaintiffs 

S£ A L 

V, should bo set aside on the count for goodc sold, on 

£ N *r 

the ground, that the proceeds of the bills were received 
bv the Defendant for the use of the Plaintiffs, and 
that a verdict should be entered for the Plaintiffs on 


the count upon an account stated ; and that the 
damages should be increased, by the amount of in¬ 
terest on the sum of Rs. 60,000, from the 7th of 
January, 1848, at the rate of 6 per cent. 


These rules were argued before the Supreme Court, 
on the 5th of August, 1850, when the same were re¬ 
spectively discharged without costs, whereby the ver¬ 
dict, delivered in favour of the Respondents, on the 
common inJehitafus count for goods and securities 
sold and delivered by the Respondents to the Appel¬ 
lant, was maintained. 

The judgment of the Supreme Court, delivered on 
discharging these rules, was pronounced by Sir Law¬ 
rence Peel, Chief Justice, as follows:— 


“ AVe propose first to state our vieAv of the principal 
facts, and then to apply the law to those facts. The 
Plaintiffs are merchants, residing at Hong Kong. 0$- 
wald, Seal & Co. were merchants in Calcutta. The 


Defendant carried on the house of Oswald, Seal & 
Co., that is, supported it with his credit and funds, 
and the firm of Oswald, Seal & Co. were, at the time 
of this transactitn, and subsequently, largely indebted 
to the Defendant. The Defendant was' well ac¬ 
quainted ^rith the affairs of the house ; he had given 
a guarantee, in Oetoher, 1845, to the house of Bent & 
Co., which guarantee is one of the exhibits in this 


cause, for the due investment and employment of 
funds to be entrusted by Bent S; Co. to the firm of 
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Oifwald, Seal & Co., for Iho iJUivliaso of opiiiui, and 
at tlio tiino of this trausaclion that guarantee "as'lerrvLoix 
erroneously supix.scd by Um-ald, Seal & Co., and the 
Defendant, to be in foree. It appeared subsequently, 
that by a ehaiige in the firm ot Dvni &. Co., after the 
guarantee was given, it became unavailable tor the 
new firm of Uen! & Co.; that part of the plaint there¬ 
fore, which is founded on the guarantee, was aban¬ 
doned at the trial. It was proved by Fergusson that 
the Plaintiffs in ihis action constituted the firm of Dent 
& Co., from October, 1847, until April, 1848, and, 
therefore, if there is the privity of contract on which 
they insist, they, as constituting the firm of Dent & 

Co at the time of the contract of the sale of the bills, 
are competent to sue on it. The Plaintiffs forwarded 
a letter to Oswald, Seal & Co., which letter is one ot 
the exhibits in this cause, dated Uong Kong, 29th of 
October, 1847, and which was duly received by Oswald, 

Seal & Co., and on the terms of that letter depends 
the first question in this cause, viz. whether the bills 
for £6,000 were specifically appropriated to a particu¬ 
lar account. The terms are these—[the learned Judge 
here read the letter]. There were other transactions 
between the Plaintiffs and the firm of Oswald, Seal & 

Co., and this account was kept as a distinct account ; 
it appeai-s to us, reading this letter as a letter on busi¬ 
ness between merchants should be read, that it does 
amount to an appropriation of the bills to the opium 
account, and that they were remitted for sale, and 
that the proceeds were to be applied in the purchase 
of opium by Oswald, Seal & Co., on account of the 
Plaintiffs. The cases of Exp. Dumas (2 Ves. Sen. 

582); Tooke v. HolUngivorth (5 Term. Rep. 215) 

(and' the opinion even of the dissentient Judge in 
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that case, it* ap|)lied to such a case as the present, 
would support the same conclusion); and Biichauau 
V, Findlaij (1) Bar. & Vv. 738), with many other cases, 
fully eslablisli the {)oint of the specific appropriation 
of these bills, and of their proceeds b\' the remitters. 
These cases show, that if bills of exchange are remitted 
for a specific purpose, to which tlie proceeds of them, 
1C 1 sale or discount, are* to be applied, the 

property in the bills remains in the remitter until the 
jiurpose is satisfied. Here, by the terms of the letter, 
Oswald^ Seal & Co. are constituted the agents of the 
Plaintiffs for the special purpose of realising these 
bills, and investing the proceeds in the purchase of 
opium, to be shipped on account of the Plaintiffs, for 
to that purpose only could the funds to the credit of 
the Plaintiffs on the opium account be applied by 
Oswald, Seal & Co., consistently with their instruc¬ 
tions. The direction to carry to a separate account, 
according to the judgment of Lord Hardwtcke, in Exp. 
Dumas, would of itself constitute such an appropria¬ 
tion ; see also Hayyies v. Foster (2 Crom. & Mee, 237), 
Bastable v. Poole (1 Crom., Jilee. & Ros. 410), Fos¬ 
ter V. Pearson (1 Crom., Mee. & Ros. 849), Moore 
V. Baithiop (1 Bar. & Cr, 5). These cases are not 
quoted as identical with the present, but merely as 
establishing the general rule, that a bill of exchange, 
though endorsed in blank, and given over, or remitted 
for a special purpose, is, till the purpose is satisfied, 
the property of the remitter, and that if the purpose' 
is unfulfilled he may recover it back, or, waiving the 
tort, sue for its proceeds received by one in privity as 
to the wrong with the wrong doer. Oswald, Seal & 
Co. had no lien on these bills, and their authority to 
deal with them flowed from the mandate, and was 
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firinimsfiil)ca by it. Very .shortly ;iftoi- tlioy woro ^ 

rocoivocl by Oforiihl, Sral & Co., Fn iiKsxoii. a partner 

iii that tirni, without the kiiowletlf^e of his eo-partiier v. 

DF NT . 

Bniicii, but wliether with the knowledge of the otlier 
partners does not appear, eoinniitted a gross breaeh 
of trust bv pledging the bills with the Agio, bank as 
a security for a loan to their firm. This pledge, it 
was contended, created even a criminal liability under 
9 Geo. IV., c. 74, s. 102. For obvious reasons we 
decline expressing any opinion on this point, but we 
may remark that on this point there was some incon¬ 
sistency in the argument for the Defendant, lor if 
there was no appropriation, there was no indictable 
offence. The evidence of Fergunson was strongly 
commented upon, and it was contended that it was 
untrustworthy evidence. One of the learned counsel . 
for the Defendant contended, that the Court ought 
not to rely on the evidence of a witness who, having 
committed an indictable offence, was seeking to avert 
the danger of a prosecution, by giving his evidence 
too favourably to the Plaintiffs: upon this reason, tor 
discrediting the w^itness, it is to be obseired, that as¬ 
suming him to be liable to be indicted, others may 
originate such a prosecution, and that the right to 
prosecute in the name of the Crown is not limited to 
the actual sufferer. The transaction with the Agra 
bank was this; the bank advanced a large sum 
(Es. 55,000) to the firm of Oswald, Seal & Co., on the 
security of their promissory note, and took, as a col¬ 
lateral security, the bills in question. The loan was 
originally for a few days only ; it was subsequently 
reirewed for a short time, and the promissory note of 
the firm fell due on the 7th of Jaiiuarij. The bank 
held the bills in pledge on deposit as a collateral se- 
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ciirity, and had. tlierefore, no right to negotiate the 
iK'i'ore default in payment of tlie note. Roberts 
V. hfU'ti (1 Bos. & Pid. 398). The bank pressed Os- 
iiahl, heal k Co. lor payment of their note, who had 
not liie means ready tor meeting it, and payment of 
it was obtained, after some pressure, by the bank 
agreeing to take, and taking, a cheque of the De- 
fendanCs on the bank ot Bengal for Ks. 40,000, which 
was paid, and by a short draft of the Defendant’s for 
the remainder, whicli was also honoured at maturity. 
The evidence of Neilson, the agent of the bank, is 
explicit, that he dealt with Oswald, Seal & Co. alone, 
and knew them alone in the transaction. If the pro¬ 
missory note was paid, the bank had no further in¬ 
terest in the bills, and they accepted payment of tJie 
. note ill the mode stated, and released tiie collateral 
security, that is, the bills ; it ^^•as, therefore, no sale 
or assignment by them of their title to the Defendant 
but merely a restoration to Oswald, Seal & Go., on a 
icHlemiition ot the pledge l,y them. The facts admit 
ot no otlmr construction than that it was a redemp- 
on b>^ Oswald, Seal & Go., by means of a loan to 
rom the Defendant, for the bank had then no 

r 1 'The bank, as 

& Co'‘ Oswald, Seal 

L Def' 1 r . know 

I 11 tlie transaction; conseonently the 

bd s, when redeemed, were redeemed by Oswald, Seal 
ho., ^^ho had no authority to obtain a loan for this 
purpose to the Plaintiffs from the Defendant ; and as 
die moneys were not the moneys of Oswald, Seal & 

dm h”'! l^efonclant, and were not lent by 

he Defendant to the Plaintiffs, and were plainly lent 

to somebody, it was necessarily an advance to those 
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that purpose. The Detcmlaut does not set up that 
he took the hank’s title, Imt relies on a purchase of 
the bills from OxwaUI, Seal & Co., cotemporaneous 
with that transaction of redemption ; and he alleges, 
that he bought of Oswald, Seal k Co., and not of the 
I’laintifTs. The bank had a good title against the 
Flaiutilfs, because the bank took for value, and with¬ 
out notice of the breach of trust ; but when the bills 
were redeemed, they reverted to Oswald, Seal & Co., 
on the original mandate, for a fraudulent agent can 
acquire no property in himself by his fraud in a bill, 
any more than in a mere chattel, though, as to a bill, 
he can confer a good title to another unconscious of 
his fraud, and giving value ; but when the traudulent 
agent redeems this property, the original proprietor, 
the principal, is remitted to his rights ; Tayler v. 
Plwmer (3 Mau. & Sel. 574), ‘ an abuse of trust can 
confer no right on the party abusing it see also 
Foster v. Pearson (1 Crom., Mee. & Eos. Sou), ‘on 
the removal of that difficulty the Plaintiffs were re¬ 
mitted to their original rights and further, as to the 
remitter of the owner to his property after a sale m 
market overt, where the wrong doer purchased it back 
again, see Viner’s Abr., tit. ‘ Market,’ (A) p. 242. It 
makes no difference that the agent is enabled to re¬ 
deem by the aid of another, therefore the interme¬ 
diate pledge to the Agra bank does not affect the title 
of the Plaintiffs to this property at the time of the 
sale, and, of course, the sale by Oswald, Seal & Co. 
vested no property, even for a moment, in Oswald, 
Seal & Co. The contract of sale is contained in the 
bills of parcels of the 7th of January. We place no 
reliance on any evidence opposed to this. Fergusson 
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says, that Chuahi told him that sale was not iuteuded 
to be a real traiisaetioii. Oswald s declaration is no 
evidence. We disregard Fergussun’s account of the 
sale, and of the time of it, and adopt the Defendant’s 
evidence of the sale as contained in the bill of parcels 
which was put in by him, tor the contract is in writing, 
and signed, and cannot be contradicted by parol tes- 
timoiiv. The Defendant relies on it as the contract 
ot Scilc^ uud llioru is uo sutisfuclory cvicleiiCG t licit ilicit 


coiiilruct Avas abandoned, and a new one substituted 
for it. Bt'oivn, who is a witness wholly unimpeached, 
stated his belief to be, that it was not intended to be 


a real transaction: he had, however, no knowledge 
of the transaction, and his belief is also no evidence. 
The contract contained in the bill of parcels, the De- 
fendanl admits, and he produced it as his evidence, 
and we think that he has a right to insist that it 
should be viewed as the contract of sale of these bills. 

It is not, in the view that we take of the case, neces- . 
sary to analyse particularly Fergitiii;on^6 evidence, nor 
to state how far we agree with, or dissent from, the 
strictures upon paiTicular portions of it. We are, 
however, of opinion, that reliance may safely be placed 
on it to the limited extent to which we apply it ; some 
parts of it are confirmed by other evidence, and other 
parts by the probabilities of the case ; the result of 
the action in uo way depends upon fixing an exact 
date to the contract ot sale, and the general form of 
the indebitatus count would equally support the con- 
tiact of the Hh, or that which evgusson's evidence 
goes to establish. The Defendant insists, that though 
he bought the bills, he bought of Oswald, Seal & Co., 
and not of the Plaintiffs, and that there is no privity 
of contract whatever between him and them. There 
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is no doubt, we think, tlint iie meant to eoiitraet with 
Oswahl, Seal & Co., and to buy of them, and not of 
Ihe Plaintiffs, but we have no doubt that he knew 
whose the bills were, the agency as to them, and lor 
what pnriiose they were sent. To this extent we can 
safely depend on Pc/v/assoa's evidence. Brown states, 
that the Defendant was well aeiinainted with the trans¬ 
actions of the house ; he had guaranteed the due em¬ 
ployment and investment of such funds, and was not 
then aware that the guarantee was not in force ; he 
had a son in the firm, and was then its banian, and 
we think it most natural and probable that Fcrgns.on 
should show him the letter. The Defendant’s inten¬ 
tion to buy of Oswahl, Seal & Co. is not, under the 
circumstances, in our opinion, any bar to the claim 
of the Plaintiffs. It was urged that we ought also to 
conclude that Oswahl, Seal & Co. meant to sell as 
principals ; if, by that, is meant no more than that 
thev meant not to disclose their principals, the answer 
is that the Defendant knew who the principals were; 
if'more he meant than this, then there is no ground 
for inferring anything of the kind. The presumption 
ou«ht to be, that they meant to do their duty to their 
piincipals, and to sell according to their instructions, 
that is, as agents in the right of their principals, whe¬ 
ther thev disclosed or not who those princiiials were, 
and this* presumption is not the less to be made be¬ 
cause Feryusson, one of the partners, had violated his 
duty ill a particular instance. The sale of the itli 
was made by another partner, Oswahl. An agent 
may so contract, in fact, as when he contracts under 
seal or names himself untruly as owmer or principal, 
in a written contract, that by some technical rule of 
procedure, or rule of evidence, see Humble v. Hunter 
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(12 (^. 15. Kep. 31G), the principal may not have the 
right U) intervene and sue on the contract ; he may, 
it' he bo a i’aetor, sell in his own name, without vio¬ 
lating any duty, but on a contract, whether verbal 
or in writing, and though made by a factor or an 
agent less intrusted, and wliether it relate to goods 
and chattels in the most limited sense of )the term, or 
to goods and chattels in the widest sense of the term, 
or even to sales of freehold estates, or to contracts of 
insurance, or the like, the principal has a right, 
though not named in the contract, and not known or 
disclosed at the time of the contract, to intervene and 
sue on the contract, as principal ; and from this right 
to intervene and sue, no mere intention or understand¬ 
ing of the agent and the other contracting party can 
exclude him, for assuming any such to exist between 
the agent and the buyer on such a contract, the 
agent would be acting both against the general law of 
principal and agent, and his actual authority ; and 
the other party, knowing him to be an agent,'must 
be deemed, of course, cognizant of the vrolatioii of 
authority, and that it would be a fraud on the rights 
of the principal ; therefore, on sueh a contract, the 
agent may not exclude the principal from the ri-ht 
to sue though he do not disclose the principal, 
leie the agency was known ; there is no evidence 
a latever to show that Oswald, Seal & Co. meant to 
sell m any other character than their real character, 
01 to assume any powers beyond what belonged to 
lem, or that thev meant to exclude their principal, 
he principal was knowi, and had they meant any 
xc usion, theii act would have been ineffectual, sup- 
posii^ the general right of a principal to intervene 
an sue to apply to a case of agency circumstanced 
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ns tlie present. No authority has been quoted to ^ 
sliow that tliere is any such limitation of the general 
rule as that contended for by the Defendant, viz, that 
a principal can in no case sue for the price on a sale 
of his bills of exchange by his agent ; on the other 
hand, the Plaintiffs can cite no reported case of an 
action on a sale of his bills by an agent brought by 
a principal for the price ; the case must, therefore, bo 
considered by ns on principle, independent of autho¬ 
rity. Bills of exchange, like exchequer bills, are the 
object of sale ; that they are daily sold every body 
knows, but they are objects of sale as much in law as 
in fact, see Lord Tenferdev’s judgment in Wooheij v. 

Pole (4 Bar. & Aid. 20); there are many cases in which 
the contest has been, whether the transaction was a 
sale of the bills ; if sold, they may be unpaid for, and 
it may be necessary to sue for the price of them. 

The sale mav be transacted by an agent, as indeed it 
often would'be by a bill-broker. On what principle 
must the action for the price be brought in his name 
in all such cases? The defence on a bill often is, 
that the Plaintiffs are but agents, and their title to 
sue is impeached by impeaching that of their prin¬ 
cipal, see Lee v. Zaeiurij (1 itioore’s Rep. ri.OT); Solo¬ 
mons V. Bank of England (13 East, 135): the same 
defence is often pleaded under the new rules. The 
judgment of Baron Parke in Bastable v. Pooh (1 Grom., 

Mee. & Eos. 412) may be consulted on this point. 

His observations are general, and tend to .show that 
there is no such distinction as that contended for. 

No limitation is to be imposed on his words, either 
by (he context or the rea.son of the thing. As, then, the 
oeneral law of principal and agent applies as wdl to 
bills as to mere chattels, what is the general impe- 
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dimciit to a principal’s right of suit? The answer is 
in the nature of the instrument and of the property 
in it, and of the rights of a taker of that species of 
property to treat .Ihe apparent as the real title. One 
who takes a bill endorsed in blank, for value and with¬ 
out notice, is quite independent of the real title of 
the holder ; he takes his title under the law" merchant, 
and is not in the position of the assignee of a chose 
in action, not assignable at law. He exactly resem¬ 
bles in his position that of one who purchases in 
market overt wdthont notice, and for value, an ordi¬ 
nary chattel, under the common law, from one who 
has no title i'o it or to sell it. It is the ignorance of 
the real state of the title wdiich protects both. Where 
there is knowdedge of the real truth, and that the 
apparent title is nothing, then the purchaser is un¬ 
protected in either case. In such a case, the pur¬ 
chaser of a bill stands on no better footing than the 


purchaser of a mere chattel, and it is immaterial in 
such a case that the bill is transferable by delivery, 
as it w’-ould be in the other ease that the sale was in 
market overt, Abr., tit. “ i\rarket the know- 

loclgo remove,, the bar whieh might be otherw.e, in 
eertain eases, interpo.secl by the nature of the instru¬ 
ment,^ and if there be a eontinning property in the 
prinei^pal in the bills, and ageney in another as to the 
transfer of the bills, then a construetive privitv 'of 
contract ,s e.stabli.shed in the ordinary ^vav, and the 
bar being removed, the priiieipal is not precluded bv 
anything from intervening to sue on a sale of his bills 
for the price of them. If the law were otherwise, 
this eonsefiuence would result, that a principal whose 
1 Is, endorsed in blank, were sold by his agent, bv his 
chreetions, to one who knew who the principal was. 
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and that ihe actual seller was only an asent, could ^ 
not, if the latter proved fraudule.u and untrustwor- 
thv before i>avmenl, Inmself sue for the money, d the . 
notice were disregarded and the money not paid, 
though he might insist by notice to the buyer on 
navment to himself, and so stop payment to any 

loTl 1- V (8 T»». n«. 

where bills as these were, are specifically "Pa¬ 
nted and the property in them is in the remitter, and 

they are sold by his agent, being an agent for the sale 
of ■them, and the buyer has notice oi the real it e, 
we think, notwithstanding the endorsement in blank, 
tl.at the general rule of law applicable to principals 
1 a«-ents on contracts, not under seal, nil 

0 able the i^incipal to establish a privity of contract 
rte ordinary foundation of his property in the 
tWngs sold, and through the ap^ency as the chann 
whicti conducts the privity to the pnne.p 1. Tins 
has no application to bills made payable to A., or 
order and endorsed in full. Where the b.ll is en¬ 
dorsed in full, the law of merchant, according to 
tZr in his ‘ Tnulc .lu Conirat fVmaac/ places 

the pro’peHv in the endorsee, and certainly a title can 
L derived only through endorsement. An eiidoise- 
Lnt in blank, with deliveiw, is an ambignons act. 

Tt mav be intended to convey property 

dln’im delivery is made, or merely to make the b U 

transferable by delivery over. The bill may be de i- 
vered in fact, to a mere servant or messenger, still 
^ fncie. the state of the bill, and the possession, 
constitute a perfect title in the holder. But the real 
title mav be shown and must prevail, except against 
those whom the law merchant protects, but the pro¬ 
tection given to ignorance cannot be elainred by Knoyy- 
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ledji.e, nor an apparent title asserted against a real, 
with a knowledge always of the real state of the title. 
AVe mean to limit our opinion to those cases only 
wliere these two foundations exist of constructive pri¬ 
vily of contract, viz. property in the bills and agency 
as to the sale of the bills ; bills may be held ’wdthout 
consideration, without thei'e being any agency as to 
their transfer ; the bills may be held adversely and 
tortuously, and there can be no ratification except 

where the act was done, on the assumption of an 

agency, Heath v. ChUfov (12 Mee. & Weis. 632). 
Neither does onr decision in any way extend to bills 
sent by one merchant to another, on a general ac¬ 
count, though without precedent consideration ; nor 
to bills endorsed in full, nor to any in which the pro¬ 
perty in the bills is not in the Plaintiffs, nor to any 
bills for the transfer of which there was no agency, 
nor to any bills as to which it can be predicated that 

the holder took hotia fide on the apparent title and 

without notice, being entitled to consider bv the law 
merchant the actual dealer 3vith the bills as the owner 
of them To consider a merchant who is the holder 
of a Inl sent blank, endorsed on the general account, 
though the balance be against him, as having not the 
general property in the bill, would be to constitute 
h.m a mere factor as to bills, and to do awav 3 vith the 
distinction between a banker holding the bills of his 
customer and a merchant holding bills sent bv h" 
coi 1 espondent on the general account. The bills held 
by the merchant in such a case pass to the assignees 
e merchant on his bankruptcy, and those held bv 
he banker, having no lien on them, and no aiithorit; 

If ur?" 1 assignees 

of the banker, hecau.se the banker is a factor as to 
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bills We admit that the eases quoted do none of 
them come np to this. Tn this sense .. said in onr 
former jndpment that we went one step beyond those 
cases, the purpose bein- in this case fnlfilled by sale 
and not as in those violated or unperformed ; but 
the principles on which we decide this ease are as 
,ve consider, well established, and though new in the 
instance, so far as we know, the action m our * 
ment may he supported on the broad principle of the 
o-eneral right of the principal, whether disclosed oi 
not, to sue on a parol contract of sale of his proper y 
made bv his agents, where no bar exists to its exei- 
eise The cases in which an action for money had 
mid' received have been maintained for the proceeds of 
bills knoMungly and tortuously acquired, fall short of 
this for thev are supportable on the same grounds as 
tlm ease of Taylor v. PUnner (3 Man. & Sel. 574), on 
the title to the proceeds follounug the title to the pro¬ 
perty, and the equitable nature of the action founds 
a consideration on the uiicoiiscientioiis retention of 
ancyther man’s money: on this the privity contract 
ia those actions is founded. But a contract of sale 
requires a real privity of contract, and wo think i 
important not to invade this rule, nor to go beyond 
Ibe known principles of the law of principal and 
a«ent: these principles wo consider to be ,ounded on 
reason, and to promote the convenience ot mankind, 
and to be favourable to commerce, wherein so many 
Iraiisactions must necessarily be done through le 
agcncv of third persons. In our opinion the common 
form 'of assumpsit is applicable. A bill 

for this purpose might be well described as ‘ goods, 

‘-p,. ' (C.) or as wares oikI 

Comifii's ^ ^ 
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'^53’ merchandize. In fact, it is by the law merchaut that 
MuTi'vLoLL it has its assignable quality, differing from ordinary 

choses of action. As it passes a legal right, no diffi¬ 
culty arises about the consideration. In confirma- 

« 

tion of our opinion, on the form of the count, it is to 
be observed that the case of Laivton v. Hickman, 
(9 Q. B. Rep. 563), is an express authority, that the 
words ‘ goods and chattels ’ in a common mdehifafus 
count have not a narrow sense, but convey the gene¬ 
ral meaning of the terms. In that ease they were 
lield to include shares ; nor is this at all opposed to 
the case in which it was decided that a sale of shares 


was not within the Statute of Frauds ; the words in 
that Statute bear a limited meaning, because the con¬ 
text shows tliat to have l)een the intention. It was 


not necessary to declare specially, since the real con¬ 
tract says nothing which makes a special assumpsit 
necessary. The argument that the contract ought to 
have been specially declared on, was founded on the 
hypothesis that there was nothing to act on but the 
agreement of April deposed to by Fergmsov. We 
are however of opinion, that it would not have been 
necessary to declare specially even on that contract. 
]\Tr. Morto}i contended that the Court should construe 
the contract of the 7th of Javuart/, ns including special 


terms as to payment. His argument that a contract, 
if adopted, should be adopted in lain, treats the con- 


li-nct as eo’Vlaining terms wliicli it does not include ; 
he would have it construed in substance as amount- 
ino- to this,—in consideration of my advancing to you 
funds to enable you to redeem the bills, you shall sell 
them to me, and take payment by mv writing ot¥ the 
debt from you to me pro f„„f„ , i,, words, we 
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are called npoa to add to and vary the rvvitton con- 
tvact bv inference Iron, facts. This is as nn.ch op-M-v-rr 
posed to the rnlcs of evidence as if the variance was 
to be made by direct testimony. That no sucli varia¬ 
tion could be made by direct testimonv is clear, see 
FonI V. Yafe.« (2 Ecoft N. K. 6-t5), and Fharlah v. 

BenM-c. in the Common Pleas, ^^1^'''’ 
ported in tbe ‘Law Times’ of Mai/ -b, 18,)0. 
n,e law permitted this variation, still tbe facts are not 
slvono. onoim-b for tbe inference. Tt was contended 
tl.at this must have been the contract, viz. that pay¬ 
ment was to have been made by writing off the debt 
pao ta.to, from O.raUl ^eal & Co. to the Befmidant, 
because the time was a time of great commercial dis¬ 
tress • and the Defendant, though a wealthy man, was 
somewhat pressed himself, and unwilling to mace 
laroer advances, and, therefore, that he would not malce 
an "’unsecured advance : but, on the other hand it is 
to he observed, that this mode of paymen woidd have 

been anvthiug but satisfactory to " 

could not be eicpocted to be quiet under it ; that the 

onarantee was then supposed to he in force, under 
';bich if in force, liability would have attached upon 
the Defendant in respect of this transaction, unless 
the evil was repaired ; that he had a great interest 
io the stability of the house in which mie of his smis 
,vas a partner, and which was largely indebted to him 
ml which might possibly, if it had been able to avmd 
the dangers of its then position, have heeome nlti- 
m.alelv able to secure the Defendant from lo.ss, anc 
perhaps might have become prosperous : and th t 
Hie refusal of Ibis assistance might, and probably 
M-ould, have caused them to suspend parmient, for it 
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is in proof that they wore greatly indebted, were 
distressed for monev, and were unable to take 

Seal 

DENT their promissory note given ‘to the Agra bank. 

As these terms do not form a part of the contract, 
the argument fails. There is no plea of pn^Tnent on 
record ; and if there had been one on the record, 
such a plea could not have been supported on the 
facts on which this argument proceeds, see Todd v. 
T^eid (4 Barn. & Aid. 210), and Bartlett v. Pentland 
(10 Barn. & Cres. 760) ; and on the same points the 
case of Earlier v. Greenwood (2 You. & Coll. 414) 
may be consulted ; as also Sir E. Sugden*s Vendors and 
Purchasers, vol. i. p. 74 (tenth edit.). Any man buy¬ 
ing of an ordinary agent must be presumed to know 
that he cannot nay the principal by giving credit in 
account to the agent, for the private debt of the agent 
to himself ; that would be, as the Court said in Todd 
V. Beid, ‘ an attempt to pay the debts of one person 
wnth the money of another p for like reason he must 
bo presumed to know that if he assists by an advance 
a fraudulent agent for sale, who has improperly pledged 
his principaPs goods, to redeem and get back the 
goods, and then purchases the same of the agent, he 
cannot pay for them by wn-iting off that advance' by 
himself to the agent. The principal might as well 
remain subject to the first lien as the new^ and unless 
it be a transfer of the lien it cannot stand against the 
principal. The ignorance which protected the first 
dealer does not exist in the case of the second. Set 
off is out of the question, as the agent was known 
throughout to ho an agent. It is necessary to say 
a few words in this case on the evidence. Fergus- 
sonr^ evidence, taken de hene esse, and on the first 
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trial, was pul in by tlie Dol'enclaiit to establish a 
eoiitraclietiou between bis testimony then, and on this 
last trial. Being evidence, the facts stated in all the 
e.xaminations are before the Court. A book of the 
Uefendant’s, which was not properly admissilile, was 
tendered in evidence, to prove an entry or entries 
signed bv OsimUl. The attention of the Court was 
eaUed to' these entries. Mr. lUhhie was proceeding 
to object to the reception in evidence of the book and 
of the entries, contending that the agent’s subsequent 
declarations were not evidence, when the Chief Jus¬ 
tice, observing on the particular natnro of them, re¬ 
marked, that as they were consistent with the Plain¬ 
tiffs’ case, there seemed to be no use in objecting ; on 
this Mr. RUchie withdrew the objection. This, how¬ 
ever did not make other entries in the same book 
evidence ; and Mr. Ritchie states, and we have no 
doubt truly states, that he was not cognizant of the 
other entrv, or assenting to its being received in evi¬ 
dence. Certainly the Court did not decide on the 
admissibility of any entry, and would, if the objection 
had been pressed, have rejected those first tendered 
in evidence ; and if it were of any importance to 
decide on the point, we should hold that entry not in 
proof: but in our view of the evidence, the contest 
about these entries, and their correct import, is be¬ 
side the real question in the cause, because the De¬ 
fendant does not contend that he paid Es. 60,000, 
the price of the bills, plus Rs. 55,000 advanced for 
the redemption, but only one sixty thousand in all, 
viz. Es. 55,000 advanced for the redemption, and five 
thousand carried to the credit on account of the firm 
of Oswald, Seal & Co. ivith the Defendant. If this 
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. could avail as payment, it should have been pleaded ; 

kuttyloll but tor Ihe reasons already given we think it could 

not have been so pleaded. Two objections yet re¬ 
main to be noticed ; the first, advanced by Mr. Mor- 
tvii, that the endorsement by Oswald, Seal k Co., on 
the bill, prevented the Tlaintill's suing’, since the De- 
tendanl purchased as much on that endorsement as 
on the drawer’s and first endorser's title. This argu¬ 
ment, though ingenious, appears to us unfounded ; 
the endorsement by Oswald, timl k Co. was to the 
bank ; the bills coming back to the agents, the pro¬ 
perly in this bill reverted to the principals, notwith¬ 
standing the endorsement on them, they incurred 
habilil}, but did not obtain jiroperty in themselv’es by 
it ; therefore, the sale was still of the Plaintiffs’ bill, 
if It enhanced the value, which does not appear, that 
is not a point on which a vendee can rely to defeat 
the action on the bill. If an agent were to induce 
and advance a sale by giving his own collateral en¬ 
gagement for the goodness of the title or article, it 
would not in any way affect the principal’s right to 
sue on the conlract of sale ; and if the argument were 
well founded, it might equally affect the title to sue 
by Oswald, t>eal k Co., since it might be urged that 
the Defendant bought as much on the drawer’s and 
first endorser’s names as on that of the second 
endorser. The other objection was urged by Mr. 
Dickens, that if a remedy exists, it is in equity, and ' 
not at law. It is not necessary to say whether the 
Plaintiffs might have sued in equity ; if they could it 
must have been on a different view of the case fi^m 
that advanced to support this action, on a case of 
fraud or unfair dealing with the bills, constituting 
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them inisiees as to the hills or their proceeds. In 
our opinion, this le;.al right to sue on the contract of mottvlol.. 

sale .'xists, and that is all that we are called upon to 
decide in this action. We think that the Phuntitfs 
are entitled to retain their verdict on the count for 
-oods and bills sold. The Plaintilfs have not, in our 
opinion, made out any case for entering their verdict 
on anv other count. If there was a sale, then the 
money received bv the Defendant on a re-sale by him, 
was I'noney received to his own use, aud not to that 
of the Plaintiffs ; and as to the account stated. Brown 
speaks uncertainly as to the amount ; nor is it clear 
^vhelher the admission refers to this contract ot the 
7th of Janmri/, or to that alleged by Fergnswm to 

licWG boeii the retil coiitic\ct. 

From this iadgmeiit the present appeal was 

brought. , . ^ V 

The Appellant submitted that the juagment, so tar 

as regarded the rule obtained by him, ought to be 

reversed, for the following reasons 

First. Because the Respondents, by endorsing and 

I'femitting the bills of exchange to Oswald, Seal & Co., 

transferred to them both the possession and proimrty 

in the bills, and the latter endorsed and negotiated 

the Scime for value. 

Second. Because the effect of the advertisement of 
Oswald, Seal & Co., the holders, was to induce the 
public to believe that they had power to sell, endorse 
and ne-otiate the bills ; which they accordingly did 
Jo thircr parties, and the Appellant became afterwards 
the purchaser under the endorsement of Osivald, Seal 

& Co., bona fide, and for value. 

Third. Because the Respondents were not entitled 
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Seal 
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Dent. 


to rcH'uvor, and ought not to have recovered, anything 
under the count ior good.s sold and delivered. 

t-)u the other hand, llie Kespondents submitted, that 

Hie Judgment of the Supreme Court ought to be 
affirmed. 

hii.st. Lecause tlie bills having been transmitted to 
llio linn of Osirald. Seal & Co. by the Eespoiulents, 
and held by tJiat linn as llieir agents, they were en¬ 
titled to adopt the sale made by tlie linn to tlie Ap- 
pellanl as made by themselves, and on their account, 
and to recover the price from the Appellant, as ven¬ 
dee, the lirm of U.wahl, Seal & Co. having no lien 
upon Ihe bills, as against the Eespoudents, and being 

I'ound to dispose of them on the Respondents’ ac- 
count, and for their benefit. 

Second. Because, as the Appellant well knew all 
the cucumstances under which the bills were trans¬ 
mitted to the firm of Oswald, Seal & Co. by the Re¬ 
spondents, and under which they were held bv that 
firm, he could not set up, as against the Respondents, 
any right in the firm of Oswald, Seal & Co. to sell 
mm on their own account, and in conlravention of 

com 1 R‘-'«pondents, as he would thus be- 

bHu-iLT; Respondents, and 

be enabled to take advantage of his own wrong. 

rhfes\t exchange, and other secu- 

it es lor money, being the subjects of .sale, the prin¬ 
ciples applicable to the sale of goods and chattel 
must be applicable to the sale of such instruments 
and when sold by an agent must be deemed to be sold 

him to the benefit of the contract. 

Fourth. Because, the judgment having been entered 
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generally upon tlie whole record, enough was shown 
npon the evidence to entitle the Respondents to retain 
that judgment upon some one or more of the other 
counts of the plaint, even if the Appellate Court 
should he of opinion that there is not sufficient to 
support the judgment upon the count for goods and 
bills of exchange sold and delivered to the Appel- 

• 1-i. u • 

They also proved that <he damages might be in¬ 
creased by tbe amount of interest at 6 per cent, upon 
the sum of Rs. 60,000, from the 7th of January, 

1848 

The Attorney-General (Sir A. Cockburn), and Mr. 

Leith, for the Appellant. 

It cannot be ciuestioned that the Respondents, by 
remitting the bills in blank, authorised Oswald, Seal 
& Co to” dispose of them, in their discretion, as prin¬ 
cipals, and that power they exercised ; first, by depo¬ 
siting them with the Agra bank for an advance of 
money, and afterwards by endorsing and selling them 
to the' Appellant for a bona fide consideration. Al- 
Uioiio-h it is perfectly true, that if bills are put into 
the hands of a party for a specific piimose he is 
bound to deal with them in the manner directed ; yet, 
in the present, case. Oswald, Seal & Co. were not 
directed to deal with the bills in any particular way ; 
they were to put them in the market and apply the 
nroceeds The letter remitting the bills amounts 
fo no more than a direction from one merchant to 
another to sell bills, endorsed by the sender on the 
sender’s account, and to carry them to the sender’s 
general account. It was a letter of advice and direc¬ 
tion and such notice in no wise bound the Appellant 
to see that the directions ivith respect to the applica- 
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lion of the proceeds was carried into effect. How¬ 
ever reprehensible Oswald, Seal & Co.’s conduct may 
be in neglecting' to apply the proceeds to the pur¬ 
chase of the opiiun, that cannot affect the Appellant, 
a third party ; he treated Oswald, Seal & Co. alone as 
principals ; there was no privily of contract between 
the Appellant and Respondents, he did not buy the 
bills from Oswald, Seal & Co. as the bills of the Re¬ 


spondents. The bills were advertised for sale, and he 
became the purchaser. 

The action was wrong in form, it ought to have 
been upon a special contract, but in any circum¬ 
stance the Respondents were not entitled to recover 
under the count for goods sold and delivered. They 
leferred to Bolton v. Puller (a), Wookey v. Pole (fo), 

Collins V. Martin (c), May v. Chapman (d), and Bii- 
rhanan v. Findlay (e). 


Sir Frederick Thesiger, Q. C., and Mr. Badeley, 

for the Eespondents, were not called upon to 
support the judgment. 

They, however, submitted, that the Eespondents 
were entitled to have the damages increased, by allow¬ 
ing interest upon Es. 00,000, from the 7th of January, 
1848, as the contract was for sale of the bills wth 
interest, from that date.-[Sir John Jervis-. Have we 
any power to increase the verdict? There are no 
facts to raise such a question. The contract you 
reter to is between Muttyloll Seal and Oswald, Seal 
& Co. The bills do not bear interest at the date 
ut at the maturity. When was that?]-Six months 


(«) 1 Bos. & Pul. 539. 
(c) 1 Bos. & Pul. 649, 
(e) 9 Bar. & Cr. 738. 


(b) 4 Bar. & Aid. 3. 
f'O 16 Jloe. & Weis. 355. 
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al'ter sight.—[Sir Jol>» depends upon the 

vnesentment, and you have no proof of its matu- mo^^vloll 


rity] (a). 

Sir JouN Jervis: 

Wo aro of opinion in this ease, that the judgment 
of the Court below should be affirmed. It is not 
necessary, in the view which we take of the case, to 
enter at any length into the circumstances of it, ui 
order to ascertain whether, if the count for goods sold 
and delivered could not have been supported, the 
verdict might have been retained on any other part 
of the Record; nor to enter into an examination of 
the various cases which were collected or cited by the 
learned Chief Justice in the Court below, because we 
think, upon a very short, clear ground, that the ver¬ 
dict was right, and that the judgment ought to stand 
on the count for goods sold and delivered. 

The Appellant’s counsel have argued upon four 
grounds ; first, that there was no privity of action in 
The contract between the parties ; second, that the 
form of action upon the common count of indebitatus 
assumpsit is misconceived; third, that the house o 
Oswald, Seal & Co. were entitled to act as > 

and fourthly, that the title which the Agra bank ha^ 
Ls transferred to Muttyloll Seal ; and therefore, he 
is not affected by anything that took place oiiginally 
between the parties. The .rivo last are merely illus¬ 
trations of the first proposition, as they put them 
forward as points of pleading. 

A . thp nower of the Judicial Committee, under its common 

162 . 
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Now, we tliiiik we must assume, not only upon 
the evidence of Feigussoii, but upon the probabilities 
of the case, that Muttyiull Seal knew of the trans¬ 
actions that had token place between Oswald. Seal & 
Co., and De)it & Co., because Fergusson swears dis¬ 
tinctly, that he communicated to Muttgloll Seal, who 
was the agent of that firm, at Calcutta, from time to 
time, what occurred ; that he communicated the letter 
sent by Dent & Co., dated the 29th of October, 1847, 
and that Muttgloll Seal knew that the opium account 
was squared, with the exception of this sum. amount¬ 
ing to £6,000. And further, it is highly probable, 
that such should have been done, because Muttgloll 
Seal was under guarantee, that their business should 
be properly carried on. Therefore, we must assume 


that he knew of the letter, and the answer of the 
27th, which was sent to him, and that satisfies us 
that the bills were sent in the terms of the letter, to 
realise, and the proceeds to be placed to the opium 
account, and was answered in these respects by the 
letter of the 28th of December ; the bills, therefore 
were sent to them with a specific appropriation, to be 
reahsed, either by discount or sale, and the proceeds 
^'ere to be placed to the credit account. Muttgloll 
Seal, therefore, knowing that such was the case, and 
knowing ,h« Sec, S C. were ,h. ngente „t 

Del & Co., ,t becomes unimportant to consider, whe- 
Iker he pnrdta^d th. bids on the 7th ot Jaccr. „ 
one part, saps, oi on the 11th of April, „i,h . 
ent ante-dating of the contract, as the other party says • 

ecanse ,, .e ,.i,e ^ knowledge'., "bi 

.'geit. 0, CT c“l,?r’ 't ' 

^ ^ 0 ., lie did purchase the bills. It 
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is quite pliuii. lookii.K at the transaction, with the ^ 
invoice ami the debit note on the one side, tha't he 
takes credit for the amount of these hills sold, and 
debits them on the other side with the price paid for 
them : that it was a transaction for the sale of these 
identical bills, and that bein,sr so, it is plain, that the 
count for eoods sold and delivered is supported, be- 
eaiise there is a sale by the a.-ents entitled to sell, and 
the simple question then would be, what has been the 
consequence? Although it is true that OsieaM, Seal & 

Co. had authority to sell, yet, having sold, the person 
who is the purchaser must account to the principals 
for the proceeds. If iio ho’i^'stly paid over the pro- 
eeeds to 0 .<»rahl Seal & Co., that would he a pa>^ent 
to T)ent k Co. It should have been pleaded, if he 
Ind a set off, and for any other transaction that would 
,,,ve been a good set off. But there were no pleas on 
Kecord to meet such fact. That is sufficient to 
dispose of this case. It is useful however to observe, 
in order that it may not he supposed that we are 
proceeding on technical fom or grounds, that the 
.loestion raised on the pleadings in this case suh- 
'tantiallv affects the justice of the case ; if there 
j 1 1 nlea of pavment, which the facts of 

“ ™ld «t -npport. Ih. eftM ot Itat plea 
1 r .nuld doubt These bills having been pledged 

„ rimt S<;l did not 

Iw valoe of tko' fiUa. 7 ’">' *” 

Oswald, Seal k Co., to whom he was under gua^ 
mp for the mere purpose of redeeming the 

S As he knew they were remitted for the spe- 

eiL purpose of purchasing opium, he had no right, 
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with the kiiowieclg'c of that fact, to apply them for 
L the purpose of paying the debt of Osicald, Seal & Co. 
Therefore, that would not have been sufficient evi¬ 
dence to support the plea of jjayment. and in no event 
would the judgment liave been affirmed for the Plain¬ 
tiff in error. Looking to the judgment in the Court 
below, therefore, we are of opinion, that such judg¬ 
ment must be affirmed, but that the)‘e is no ground 
for giving interest, even if we were inclined to do so ; 
there are no facts which could be the basis of any 
such judgment. The judgment of the Court below 
must, therefore, be simply affirmed, ^v^th costs. 
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0„ apinal from the Supreme Court at Calcutta. 

U.,.mnce-T^,y roae,-irmra,Uy of semrorUune.^ 
Existcu-c ond contnuuwee of. 

,n. of 

the risk, is not =' '■‘*"*"1 .htaicial Committee, (affiiming the judg- 

visk is nnniiug. So ^ Calcutio) hi an action brought for a total 

„,eut of the 5. tU of the running of the policy, after 

loss, by stranding. ^^1thI the til of the 

is-- «• 

is UO i.npno., ,va.ant. of soa.oHi.iae. in a time 

policy. 

Thb «.s « liiwtioi' »< "" P""' 

I::,,,,. w„e.h„, in . .i»e j;-™’ 

1 • n- ^onwortliv at the commencement of the usk, 
anv'unsJtnvorthiness, by reason 

her crew, at a subse.)uent time, avoided the policy. 

The action ^vas upon a policy of insurance upon the 
steam ship “ Emma,” brought by the Respondent and 
Steirart (since deceased), the registered owers 
and imrties assured, against the Appellants, the iinder- 

St Hon Sh- Blwavd Ryan, Knt., the Right Hon. Sir John Jervis, 

Lt., and the Right Hon, Sir John Patteson, Knt. 

C 0 


14th Jane, 

1853. 
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Avriters. The declaration was for a total loss by 
stranding. The Defendants pleaded eight pleas to 
the declaration: the material pleas were the seventh, 
that the ship was not seaworthy, and the eighth, 
that after the making the policy, and before the 
time covered by the policy had expired, and whilst 
the steamer was lying safely at anchor, to wnt, in the 
Madras roads, the steamer became nnseaworthv, not 

« 7 

by reason of any of the risks or perils covered by the 
policy of insurance, hut by reason of the desertion of 
a great number of her crew, and not otherwise. And 
that, after the steamer had become in manner afore¬ 
said unseaAvorthy, and before any necessity had arisen 
for the steamer leaving her anchorage in the Madras 
roads for any other port or place, the master might, 
by reasonable care and diligence, have procured, at 
Madras, a fit and proper crew for the due navigation 
of the steamer, in the place and stead of those who 
deserted from the steamer as aforesaid ; but that he 
wholly neglected so to do. And that afterwards, and 
whilst the steamer was so incompletely manned and 
equipped, and before any necessity for the steamer 
leaving her anchorage at Madras, the steamer pro¬ 
ceeded on a voyage from Madras to Vizagapatam ; 
and that, whilst the steamer was so proceeding on her 
voyage, the steamer, by reason of her being so im¬ 
properly manned and equipped, and of there not 
being fit and proper persons on board the steamer to 
take fit and proper soundings during her last-men¬ 
tioned voyage from Madras to Vizagapatam, was run 
ashore and wholly lost, in manner in the plaint al- 


pleas, ex- 

P e eighth, to which they filed the following 
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demurvcvThat the eightli plea did not disclose 
any defence to the action, inasnuich as it merely 
alleged that, after the making the policy and the com- 
mencemen't of the risk, the master and crew of the 
ship neglected their duty, and the ship, by reason 
thereof, became unsea worthy ; whereas the policy of 
insurance did not contain, nor does tlie law imply, 
any warranty on the part of the assured for the con¬ 
tinuance of the seaworthiness of the vessel after the 
commencement of the voyage or risk, or for the per¬ 
formance of their duty by the master and crew dur- 
Lin*' the whole of the voyage, or period insured ; and 
that the plea did not aver or show that the Plaintiffs, 
or the persons interested in the insurance, had ain 
notice of the alleged desertion of the crew, or of the 
vessel . having been improperly manned upon her 
vova«e from Madras to Vizagapatam ; and that the 
plei/did not sufficiently show that the loss of the 
steamer was attributable to the alleged negligence or 
misconduct of the master or crew, or how and by what 

means it was so attributable. , , ,, , 

The point: marked for argument was, that the law 

did not imply any warranty on the part of the as¬ 
sured, for the coiitinuaiice of seaworthiness after the 

commencemeiiti of the Voyage or risk. 

Tlie demurrer was argued on the 4th of Jmj, looO, 
before Sir Lawrence Peel, Chief Justice, and Sir James 
Colvile, when judgment was given for the Plamhff. 
On the 18th of Fehruar}/, 1851, the cause was tried. 
Tt appeared from the evidence at the trial, that the 
„olicv was a time policy, and the insurance was to 
J „ fnv a period of four months ; namely, from 
Jie Mth of April, 1849, until the 14th of August fol¬ 
lowing. During the period covered by the policy, the 

c c 
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Emma, whicli was a coasting vessel, made several 
\o]vages from Madras to the northern and southern 
polls of the Caromandid coast. And, on her last 

she departed from ^ladras for the northern 
ports oil (ho 121 I 1 of .lime, 1849. Two lists of sea¬ 
men, comprising the crew of the “ Emma," before 
the date of the policy, and on the 20th of April, 1849, 
were [nit in ovidenei'. The evidence was conflicting, 
some ol tlie witiie.^ses, inelnding the master and chief 
mate of the “ Emma,’’ thinking the crew sufficient 
in mimher and force, while other witnesses deposed 
tliat tlie lists themselves showed an insufficient crew. 
Oil the (piestioii of the iiiimber of men which would 
constitute a sufficient complement for the proper 
mivigatioii and .service of the “ Emma," much evi¬ 
dence was taken in the cause. It further appeared 
that the Emma,’’ after her last arrival at Madras on 
the .Ith of Jinie, lay there until the 12th of June ; and 
tliat, before she left the Madras roads on that day 
nearly the whole of the seamen w'ere discharged, the 
officers, firemen, servants, and a single lascar ’only 
lemaining. Some oilier men appeared to have been 
taken on board before tlie ship left, but the number 

by the Defendants, were not sufficient for the naviga¬ 
tion of the ship. It was not in dispute that the 

since the preceding voyage, and the cause of the 

was not explained. The Oantain in t.' / 

plated that the discharged men vie ^ 

Zl f T’’ prevented 

hem from leaving by giving them highm- ZZ 
was not suggested that the men left the ship 
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owing lo any complaint in rospccl ot wages or even 
any dissatistaolinn with tho wages tlicy received.; 
on the contrary, the chief mate stated, that the rea¬ 
son of the discliarge was to reduce the crew, witli 
a view to diminisli the expense, and that it was 
intended to replace them with other men at a fu¬ 
ture time : and it was proved that a furtlier crew 
was ordered to he engaged to join the ship at Coringa 
by the time slie arrived there. On the 1.1th, the day 
after tlie “ Ewma " left the Madras Eoads, she ran 
aground, on her passage to Mousnorcottah, in fair 
weather, on a sandy beach. Efforts were made for 
some hours to get her off, but her hull became im¬ 
bedded in the sand, and the ship became a total 
wreck, and was abandoned. The loss was attributed 
to the insufficiency of the crew, there not being hands 

enough to work the vessel. 

Upon this evidence a special verdict was found on 
the seventh plea, that the ship was not seaworthy ; 
namely, that she was seaworthy at the time the policy 
was entered into, and had a competent crew, but not 
seaworthy at the time of her last departure from Ma¬ 
dras, anti at the time of loss ; the number of the crew 
so altered, being such as to render her unseaworthy ; 
with liberty to the Plaintiffs to move on such last- 
mentioned issue: and a verdict for the Defendants on 
the other issues for the amount assured and interest. 

The Plaintiffs, on the 11th of March. 1851, in 
pursuance of the liberty given to them, obtained a 
rule, calling upon the Defendants to .show cause 
whv the verdict entered for the Plaintiffs on the issue 
joined on the seventh and last plea should not be set 
aside, and judgment entered for the Defendants on 
that issue, on the folloxving ground: that the policy 
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being a time policy, it was necessary fgr the Plaintiffs, 
in order to establish seaworthiness, to prove either 
that a sufficient crew was engaged for the whole pe¬ 
riod included in the policy, or to prove that the crew, 
at the time of the commencement of each successive 
voyage, or of each frcsli departure from port, was a 
sufficient crew ; and that botli alternatives were nega¬ 
tived by the finding of the Court. 

The rule nisi came on for argument on the 19th 
of March, 1851, and on the following day, the Su¬ 
preme Court gave judgment, discharging the rule 
with costs. The judgment of the Court after re¬ 
ferring to Hie cases of Divan v. Sadler (5 Mee. & 
Weis. 405) and Sadler v. Diron (8 Mee. & Weis. 
!^95), ])roceeded in these terms: “The judgments in 
these cases affirm this iiosition, which no subse- 
(luent authority in the least degree impeaches, that 
the implied warranty of seaworthiness is not one for 
continuing seaworthiness, but only of seaworthiness 
at the time of the risk commencing or attaching. A 
vessel may be seaworthy, though in a state unfit for 
sea, if she be for the ordinary risk to which she 
then is exposed, as on a policy at and from a port 
where ti.e risk attaches on her whilst in harbour ; but 
slie must, ere she drparls on her voyage, be made in 
all respects equal to the ordinary sea risks ; and in 
lihe manner her due complement of hands mav varv 
at different stages of the navigation insured, eiiher 
to number or the quality of the crew, according to the 

,atio„ Thus she must, to fulfil the implied war- 
i-anty, take on hoard a pilot in certain places • but it 
would be preposterous to say that she must sail from 
the Hoo.kly .dh a Tka.e. pilot, or from the Thames 
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with a Llooghly pilot. Thu impliud wairaiily as to 
crew is, in its nature, nevertheless the same as the 
implied warranty as to the hull of the vessel, its sails, 
furniture, equipments, &c. ; it is not a warranty in a 
ease for continuing seaworthiness.” And, after refer¬ 
ring to, and commenting upon. Law v. Uolliugsworth 
(7 Term Kep. 160) and Uutlingswurth v. Brudrick (7 
Add. A I’lll. TO), proceeded: ” The remote causes are 
not regarded, but the proximate cause is merely a 
peril of the sea, though caused or aggravated by their 
neglect ; in other words, the owner insures as well 
against sea risks so occasioned, as inevitable sea 
risks. It the owner did expressly warrant that the 
sliip should in all respects continue seaworthy, he 
would be liable, from whatever cause her subsequent 
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unseaworthiness proceeded; since, by our law, one 
who makes a positive unqualilied covenant, which he 
niight have qualified, is bound generally, because he 
did not limit it ; therefore, the owner would, in effect, 
become a re-assurer to his own insurers, pro tanto— 
and, therefore, the warranty, which arises by implica¬ 
tion of law, is properly limited by the law to the com¬ 
mencement of the risk. In the case of Forshaw v. 
Chabert (3 Brod. & Bing. 158), the vessel sailed origi¬ 
nally 'vith an incompetent crew, having sailed wdth 
three only for the port of destination, ten being the 
lowest number foi that port. The implied warranty is a 
■ condition precedent, not a condition subsequent ; and, 
on general principles, if it be once fulfilled, the con¬ 
tract cannot be got rid of on the ground of some sub¬ 
sequent omission bringing about that state of things 
which, if it had precedently existed, would have an¬ 
nulled liability under the contract.” 
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'»*i3 Judgment against the Defendants was subsequently 
JENKINS signed for Ks. 47,767, 7. 3 for damages and costs. 

Against which jiidgmeiit the present appeal was 
brought. 


Mr. Hare, and Mr. Pateiso)i, (Sir F. Kelly, Q. C., 
with them,) for the Appellants. 



In fhe contract for insurance there is an implied 
^\allallt} oi seaworthiness on the part of the insurers, 
and a competent and sufficient crew at the departure 
ol the ship for sea is essential to such seaworthiness. 
It was necessary, in order to establish the seaworthi¬ 
ness of the ship, for the Plaintiffs to prove, either that 
a sufficient crew was engaged for the whole period in¬ 
cluded in the policy, or to prove that the crew, at the 
time of the commencement of each successive voyage 
or at each departure from port, was a sufficient crew’ 
Now It was proved at the trial, and found by the ver¬ 
dict, that when the ship departed on her voyage she was 
treatise on Insurance, thus states the rule: “ There is 
crew, and that she was lost from that cause. It must 
he adnutted that seaworthiness is a condition prece¬ 
dent to the validity of a policy. Park (a), in his 
treatise on Insurance, thus states the rule: “ There is 
in the contract, of insurance a tacit and implied agree 
ment that everything shall be in that state and condi 
tion in which it ought to be, and therefore it is not 
sufficient tor the insured to say that he did not know 
at the ship was not seaworthy, for he ought to 

tLV“ ““ “"< 1 ' ‘»‘- 

of the eootract 



f’h. xi., p. 322 


(7th Edit.). 
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between the panics ; a ship not capable ol* performing 
the voyage is tlie same as if there were no siiip at all ; 
and although the defect may not lie known to the 
person insured, yet the very foiiiidalion of the con- 
Iract being gone, the law is clearly in tavoui of the 
underwriter, because such defect is not the consequence 
of any external misfortune, or any unavoidable accident 
arising from the perils of the sea, or any other risk 
agaiiisl which the underwriter engages to indemnify 
the person insured. " Douglas v. Scuugall (a) is an au¬ 
thority ill support of this principle.—[Sir John Jervis: 
Here there is no contract to argue upon. If the 
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insurer impliedly warrants that the ship is seaworthy, 
he does not impliedly warrant tliat she shall continue 
so ; there is no mention of such a contract in this po¬ 
licy He does not contract that she shall be seaworthy 
at’her departure from every intermediate port, that 
would be going to a greater extent than there would 


be in a voyage policy.]-The competency or mcompe- 
tency of the crew is to be determined, from time to time, 
according to the nature and exigency of the voyage. 
—[Mr. Femberton Leigh: Lord Campbell, in Gibson v. 
Small (b), expressed his opinion, that there is not in a 
time policy, effected on a vessel when abroad, any im¬ 
plied condition w-hatever as to seaworthiness ; not 
even as to the time when the vessel sailed on the 
voyage during .wliich the policy attaches.]—Gibsow v. 
Small is distinguishable from the present case, for 
"there the ship was at sea at the day when it was in¬ 
tended that the policy should attach. The question 
of warranty of seaworthiness was not necessary to be 
decided in that case, and the opinions of the Judges 


(fi) 4 Dow. 269. 


{h) 4 H. L. Cases, 353, 
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ill the House of Lords must, therefore, upon that 
point, be considered as extra judicial. 

^Ir. Serjeant Channel!, and Mr. J. Wilde, for 
llie licspoiident, were not called upon to sup¬ 
port the judgment appealed from. 



Sir John Jervis: ^ 

We do not think it necessary to hear the Respon¬ 
dent's counsel. 

^[y Lords are of opinion in this case, that the judg¬ 
ment of the Court below must be affirmed. 

In truth, the case is concluded by the decision of 
the House of Lords, in Gibson v. Small, The learned 
counsel for the Appellants, who have argued this case 
with greaft ability, have in vain endeavoured to dis¬ 
tinguish it from that case. The judgment in Gibson 
V. Small puts the decision higher than it is necessary 
to do in the present case ; because, although, if it 
were necessary to determine, that in a time policy there 
is no wai'rant of seaworthiness, my Lords would pos¬ 
sibly be inclined to adopt the opinion of Lord Camp¬ 
bell and the Judges to the full extemt, namely, that 
there is no warranty of seaworthiness in a time 
policy. It is not necessary’ to decide that point to 
the full extent, because if, as was contended for by 
the Appellants, m a time policy there is a warranty 
of seaworthiness at the time the vessel started on her 
original voyage, this vessel is found by the Court 
below to have been seawoiihy at such a time. Then 
comes the question, assuming she was seaworthy when 
she started on her voyage, is there a further warranty 
that she shall be seaworthy at every intermediate 
port she touches at, pending the progress or conti- 
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iiUiUR'u ol lic'i' voyage, wliicli is to last lor a spcciliod 
time? Now, il it l:ad boon a voyage policy, there is 
110 ipiestioii, altliougli there had been a warranty of 
seaworthiness when she started on her voyage, there 
would be no warranty that she should be seaworthy 
at an intermediate port at which she touched, ^\hich 
port she is endeavouring to make intermediate ; and 
if it were to be held (as 1 look the liberty of pointing 
out in the course of the argument) that tliere was a 
warranty in a time policy that the ship shall be seu- 
worthv at her departure, and at every intermediate 
port during the currency of the time policy, it would 
be holding 'that there is a warranty to a greater extent 
ill a lime policy than there would be in a voyage 

policy. 


i8s3- 

Jenkins 
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Therefore, I apprehend in this case, as in all cases, 
we must abide by the general rule, that a policy of 
indemnity, being a imtten instrument, the terms of 
that instrument must be construed sub 3 ect to certain 
conditions, one of which is, that in a voyage policy, 
custom and decision have annexed to that contract a 
warranty of seaworthiness, and that there is no cus¬ 
tom and no decision which warrants the Court in 
saying, that in a time policy any such warranty 
attaches. If it "'^re necessary for the decision of the 
case, we should be inclined to go to the full extent of 
• Lord Cami)U\l says in the House of Lords. It 

is unnecessary, however, to do so in this case ; be¬ 
cause, if there was a warranty, it was satisfied at the 
time the voyage commenced, and there was no war¬ 
ranty at any intermediate port ; and, therefore, upon 
that,' which is a lower, ground, the judgment must be 
affirmed, and with costs. 


y-49 




Hknky McKellai' 


AND 


John AVallace anti John Spence - - - 


Appellant, 


Respondents.* 


On appeal front llie Supreme Court at Calcutta. 


Accounts sidled or settled—Mcnniny of—Iteopeniny of accounts adjusted 
and closed — Conditions—Decree directiny takiny of accounts—Appeal 
against after proceedings taken before Master—If can be allowed — 
Terms — Practice. 

PiiiK'ipk'S wliicli regulate a Court oi' Ikjuity in opening stated and set¬ 
tled aeiounts. 

Aecoimts of long staJuUng and great coinplieation of a jncreantilc firm at 
Calcutta, one of the partners of whom afterwards acted as agent in England, 
involving charges for agency and partnership transactions, were mutually 
agreed to be investigated and closed. After long negotiations and dis¬ 
cussion respecting some of the charges, an agreement was come to, the 
parties agreeing to strike the general balance at a given sum, reserving 
one item of the account, amounting to a considerable sum, for future 
investigation. This leservcd item was subsequently settled by the ac¬ 
ceptance of a Bill of exchange for a lesser amount, as such reserved item, 
if opened, would have disarranged the settled general account. The Bill 
of exchange was dishonoured, and an action brought to recover the 
amount. A bill was then filed for an injunction, for the caucclment of 
the Bill of e.xchange, and that the accounts so settled might be opened 
Ihe Supreme (’onrt at Calcutta held, that the reserved item beiiic left 
open, was evidence that the account was not finallv dosed, and decreed 
the accounts to be opened, refciring the cause to the Master. 

Upon iippcul lid.! bv till' Juilidal Comniittcc (reversing sueli decree 
and dismissing the bill, ivitb costs) tl.at tl.o transaction an.ouiZl to an 
ndjustincnt of the goncrnl accounts between the parties rbiect to the 

settled and closed could not, in the Absence of tal.d! be r~d.™ 

The Defendant did not appeal from tPiQ ^ 

—s“ bm ‘ ^ 

pealed from such intorlocu?orv''dcJrcrt!i "i'L'hnd '7 ' b 

d ® c on that the ?n m’ '» ^iourt below, with 

of tl c w’n m„i 1 upon the dismissal 

of the bill, and the costs payable by him consequent upon his pr«e1d- 

Tnnc^sc-'' bfought from a decree, 

__ dated the 22ud of February, 1848, and an order, dated 

Pr^ent; Members of the Judkial Committee,~1he Riwht 
nZu H T. Pemberton Leigh, the 
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iiiL's ill tlio Master’s ulliee, slioulil \w set off. tlie one .against the otlier, 1853. 
ami the Italaiu-e imiil to the imrty entitkat to the same. M'KelTaK 

Leave to anneal on an e.r inirtc applivation was. uinler special cireuin- ^ 
stances, grantea upon terms of the Appellant prosecuting the Mjea ‘UM 
giving securitv for £ 500 . Ao step was, however, taken the Appellant 
to newfect th‘e securitv or prosecute the appeal. The Respondents, on 
being serveir will, the* Order admitting the appeal, ti ed a counter peli- 
tion^to revoke the leave granted to appeal. I he Judicial Committee, 
under the circumstances, there having been great delay, made an ordei 
putting the Appellant upon terms of lodging his petition ot appeal within 
sK wevks or tl.e appeal to stand dismissal, and enlarged the aniount ot 
the recognizance to‘£1,000 to cover the expenses occusione.1 by the pro- 
ceedings^iu the Master’s oliice, reserving the costs ot the application to 
revoke the leave to appeal, to the hearing. 

the l^th of July, 1849, made by the Supreme OouU 
at Calcutta in two suits pending in that Court. In 
the first of these suits the Appellant Mas Flaintilf, and 
the Kespondents, Defendants ; and in the second suit 
the Kespondents M’ere Flaiiiliffs, and the Appeilaut, 
Defendant. These suits arose out of the following 

circumstances: , 

Previous to and up to the 6th of June, 1825, the 
Appellant carried on the business of a clothier and 
merchant tailor in Calculia, in partnership with one 
R. Gibson, under the style of “ Gibson & Co.” On that 
day Gibson retired from business, and the Appellant 
purchased his share and interest in the stock in trade 
•md the credit of the business, and thereafter earned 
on the business under the same s^de, for his omi sole 
use and benefit, until the 1st of January, 1831, when 
he admitted one Leslie (since deceased), and the Re¬ 
spondent, Wallace, into co-partnership with him in 
the business, for the term of twenty-one years from 
tint date, admitting them into one-half share, and 
seilin- to them one half of the stock in trade of the 
business ; reserving the other half of the business and 
stock in trade, with power to transfer the same to his 
brother Thomas McKellar. At this time there were 
debts to a very large amount due to the Appellant 
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from liifi cmstomers. Siibsoquent lo the admission of 
Leslie and Wallace into partnership, a deed of co¬ 
partnership, dated the 29th of May, 1832, wrns made 
between the Appellant of the first part, Leslie of the 
second part, and Wallace of the third part ; whereby 
it was agreed, that the trade should be carried on in 
Iheir names for their mutual benefit, in the propor¬ 
tions above mentioned, under the style of “ Gibson, 
McKellar &, Co.," and it was further agreed, that the 
Appellant, at any time during the co-partnership, 
should be at liberty to sell, assign, and dispose of his 
interest to his brother, Thomas McKellar, and that 
upon the admission of his brother into the co-part¬ 
nership he should be considered as the head partner 
of the firm ; and it was further agreed, that the firm 
of “ Gibson, McKellar & Co.” should collect the debts 
due to the Appellant, from the customers of “ Gibson 
& Co.,” and, as a remuneration for so doing, should 
have the use of such monies, when collected, up to 
the end of the current year in which the same should 
be collected, free of interest, and thereafter at an 
interest of eight per cent, per annum, and that the 
money to be collected from customers of the firm of 
“ Gibson & Co.,” who were also customers of the firm 
ot “ Gibson, McKellar & Co.,” should be first applied 
m payment of the debts due to the firm of ” Gibson 
^ Co., ’ until such debts should be satisfied ; and it 
was turther agreed that, in the event of the Appel¬ 
lant disposing of his share and interest in the co-part¬ 
nership trade, and proceeding to England, the Ap¬ 
pellant should be the agent of the firm of ” Gibson, 
McKellar & Co.,” in Europe, and that aU sums of 
money remitted to any agent or other person by the 
partners of the firm for the payment of goods, &c. 
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on aceonnt of tho joint tra.lo. shonkl bo romitlod 
throu-h Iho a^onev of tl,e A])pollant, and tl.at Leslie m'kkllak 
and H.0 Kospondont, Wallaer, in .ho oven, of the 
\ppollant procooding' 1o E,n,la,„l, should vondov to 
him half-voa.lv acoo.mts of his privato aoooimts with 
Ihom. and at Iho ond of ovcy yoa.-, whoa a general 
account of the stock, &c., should be ...ado, render 
to the Appolhuit n summary account or balance-sheet 

thereof. , i . c 

Under this deed of co-partner.ship, the l.usiness of 

Ihe firm of “ Gihsou, McKeUar & Co.” vras earned 
on till the I7th of Norewher, 1832, when the Appel¬ 
lant transferred his half share to his brothe.’ as pro¬ 
vided bv the deed, and from that ti.ne H.o Appellant 
ceased to carrv on the business ; T. MeKellai, Leslie. 
a,id Wallace, carrying on the same n..de.- the sty o o.' 
fivm of ” Gihsaii. McKellai- & Co.,” nntd the dea h 
T McKeUar, when the business was carried on by 

.. eibm « 1'«.- .mil 11“ “f '’"m-'"™- 

tioned. ^ .. 

The firm of ” D. McKeUar & Son,” of OUl Burin, 

toil Street, Loiulon. clothiers, &c., had supplied am 

linned all the goods and other merchandise from 

""rnglancl required by the firm of - Gihson & Co.” for 

"^vv‘;;^r\e;r«e"t;otrtnersh^^ 
ii' A,.pdl..i I «“ '■", ff"" 

:ileTlar:: quaiititie.s of goods to, the firm of ” Udi- 

""’'’lf‘’fi'"'''of McKeUar & Co.,” by a 

power of attorney, dated the 22nd of January, 1838, 

Vi bout the knowledge or consent of the Appellant, 
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constitutocl A. McKellor (brother of the Appellant, 
and a member of the firm of “ D. UcKellar & Son”), 
and also the Appellant, their joint and several attor- 
niea in Great Britain, to get in the debts and money 
due to the firm of “ Gihson, McKellar & Co.” 

From the year 183.1, to the month of April, 1838, 
various Bills of exchange, promissory notes, &c., in 
respect of debts due and owing to the fims of “ Gihson, 
McKeltar & Co.,” and ‘‘ Gibson & Co.,” respectively, 
vere sent by those firms to England, for realisation to 
the Appellant and also to his brother A. McKellar. 


A. McKellar, however, was the only person who acted 

under the power of attorney, except in the instance 

of two small debts owing to “Gibson, McKellar & 

Co.,” which were got in by the Appellant and handed 

over by him to A. McKellar, as .such acting attorney 

or agent, and who collected and realised certain of 

the Bills of exchange and promissory notes, and also 

the amount of certain debts, and accounted for what 

he so received to the firm of ” Gibson, McKellar & 

Go., in the consignment accounts of the firm of “ D. 

McKellar & Son,” with the firm of “ Gibson, McKellar 
&Co.*’ 

The Appellant was appointed by the deed of part¬ 
nership the agent in England of the firm of ” Gibson 
f Cellar & Co.,” for the purpose of selecting for 
Grbsoo. McKellar & Co.” the goods and merchan- 
from England which they might require for the 
purposes of their trade, but, .shortly after his arrival 
in England, the firm of “ Gibson, McKellar & Co ” 

gave instructions to the Appellant tn n a 

tk.«™ o,.. .lew.Ttl-! 

orders for goods and etlm i, indents or 

from time to tim sho 7 ^ "hich they, 

, to him, in order 
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that tha firm of “ D. McKelUir & Son” might apply ^ 
the goods and merchandise thereby ordered, and, in m'keil.s 
nnrsnance of such instructions, from that time all the wau.ace. 
goods and merchandise specified in the indents or 
orders of the successive firms of ” G.h^on, McKeUa> 

& Co " and ” Gihsou & Co.,” ivith the exception only 
of some of comparatively trilling amounts xi-ere pro- 
1-ed and supplied by the firm of ” D. McKeUar & 

Son” through the Appellant, as .such agen , lo 
nmrelv assist^l in selecting such goods and mere lan- 
dise and paid for the same as agent under the befoie^ 

.. M. K-ll'-r n.Kl 

• • iho rnte of five per cent, foi acting as 

nr,ri.rselecting and in advancing the 

rilrpeC of .-hich the Appellant, from the latter 
1 of the vear 1832, to Javiiarij, 1839, made ad 
nut of his oivii monies for those firms to i> 
rralnt without settling ai. account .vith them 

ofthe' plrhiership 

,l„p colle ted^ nmlei ^ 

rill ■ respect of debts oeving to him by the 
pellaiit, P ^ Co.,” but 

TcsrHiid the Respondent, TFo//«cc, after the death 

fr »■». etar*«i .-itl. 1»™'S '“S “f 

?! COM . l«'*e «" , 

Appellont, “''Ml i" 

such neglect, ^\ere lost iuqt executed a 

The Appellant, in November, 183^ executed a 

J!” of 

1 P p 



378 


CASES IN THE PRIVY COUNCIL 


1853- 
•—.—' 

M*Kellar 

p. 

Wallace. 


Calcutta^ his attorney and agent, to recover and 
receive from the firm of “ Gibson, McKeUar & Co.” 
all debts which then were, or thereafter should be, due 
to the Appellant, not only on account of the firms of 
“11 Gibson & Co.,” and “Gibson, McKeUar & Co.,” 
in which he had been a partner, but also for the mo¬ 
nies due to him from the firm of ” Gibson, McKellar 
& Co.,” for the Roods and merchandise as settled bv 
Ihe firm of ” T). McKeUar & Son,” and paid for by the 
Appellant, as such agent, and at the same time the 
Appellant empowered Greenaway to make out and 
finally settle all accounts between the Appellant and 
the firm of ” Gibson, McKeUar & Co.” 

This power of attorney was received by Greenaway, 
m February, 1838 ; but previously to its receipt, and 
on the 26th of January, 1838, T. McKeUar died, 
ia\ing h} his Will appointed Greenaway his executor 
'V 10 proved the Will ; and, shortly after the death of 
T. McKeUar, his share in the business of ” Gibson, 
McKeUar & Co.” was by deed assigned to Leslie 
and the Respondent, Wallace, by Greenaway as such 
executor ; and by such deed, Leslie and Wallace took 
upon themsehjs the payment of all the partnership 
debts and liabilities to which T. McKeUar was liable 
jointly vnth them at the time of his death, as a mem¬ 
ber of the firm of ” Gibson, McKellar & Co.” 

In the beginning of Uie vear 1838 n.o,, 

rr": "tt 

—'irr'z,, "7 --- 

collecting of and accounting fol the" 
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Juve, 1832, to the 31st of January, 1838. This ac¬ 
count current, numbered 2, at the lime it was so 
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rendered by Greenanay, was 


objected to by tlie firm wam.ack. 


of “ (Vihs^on, MrKclInr & C’o.,” wlieii Girniawaii ro- 
qiiestcd Leslie niid Watlaee to make out and ronder 
to him, as such agent, the accounts in the manner 
which they were willing' to admit the same. They 
agreed to do so ; and, accordingly, they made ont 
and rendered their account current to Grecnaieaii, 
up to the 31st. of Januam, 1838, which was num¬ 
bered 3. By such account they admitted a balance 
of Rs. 491,695 14a. 3p., to be due from “ Gihson, 
McKeUar & Co.” to the Appellant, on the 31st of 


Jaiiiiarij, 1838. 

The difference in amount between the accounts 
numbered 2 and 3, rendered by Greeuaway on be¬ 
half of the Appellant, and by “ Gihson & Co.” re¬ 
spectively, was a sum of £3,757 15,'!. Ifd., but there 
was no difference whatever in such accounts as to the 
respective amounts of the sum total charged against 
« Gihson, MeKellar & Co.,” for the price of each 
shipment of goods. In the account No. 2, discount at 
the rate of two-and-a-half per cent, up to the 30th of 
June 1836, upon the respective amounts of the sums 
total’charged, was allowed to Gihson, MeKellar & 
Co ” and from that time to the close of the account, 
no disMunt was allowed ; and a commission of five per 
cent was charged upon the respective amounts of all 
the sums total so charged. By the account No. 3, 
“ Gihson & Co.” claimed to have certain discounts 
allowed upon amounts total charged against “ Gihson, 
MeKellar & Co.,” for the price of shipment of goods 
and for commission of five per cent, charged only 
"upon the respective amounts of all the sums total so 

D D 2 


V—50 
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charged, after first deducting* a discount of seven-and 
a-lialf per cent., and the difference of interest conse¬ 
quent upon these differences, and such claims, repre¬ 
sented all their objections to the account No. 2. 

In consequence of these claims on the part of 
Leslie, and the Respondent, Wallace, many negotia- 
lions and discussions took place before the month of 
Seijlemher, 1838, as to their setllement, and at length 
it was, in September, 1838, finally arranged and agreed 
botwoen Greenaway, as the Appellant’s agent, and 
“ Gibson & Co.,” that the firm should pay the Ap¬ 
pellant the sum of Rs. 91,695 14a. 3p.: in cash, and 
give a Bond for 4 lacs of Company’s Rupees, payable 
fiuarterly by instalments of Rs. 25,000, and that the 
disputed item of £3,757 155. IJrf. should stand over 
tor future investigation, and, accordingly, the firm of 
“ Gibson & Co.” paid Greenaway that amount in cash, 
and on the 24tli of September, Leslie and Wallace 
executed and gave their Bond for 4 lacs of Rupees, 
payable by instalments. This Bond recited, that Leslie 
and Wallace had examined and investigated the seve¬ 
ral accounts of the Appellant with the firm of “ Gih~ 
son, McKellar & Co.,” rendered on his behalf, up to 
the 31st of January, 1838, but that they refused to 
admit the further sum of £3,757 155. 1-Jr/. claimed as 

due to the Appellant, until satisfied on further inves¬ 
tigation and examination. 


In May, 1839, Leslie came to Englaml, bringir 
^nth liim a power of attorney from his copartlK 
WaUace, expressly autliorisiii«' him to settle the di 
fereiices between the firm of ^Tnhson & Co ” as i 
the disputed item of £3,757 15s. lU, and such di 
ferenees were accordingly finally closed and settled I 
Led,e gixdng to the Appellant a Bill of exchang 
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dated the 31st of Aiipiist, 1833, drawn Iw tlie Appel- 
lant upon and aceepted liy Leslie in the name of tl>e 
firm of ‘Trihsoii k Co.,” payable eishleen months Wallace. 

after date, for Rs. 30,744 4a., a lesser sum than the 
rosorved iiom. 

The Rill of exehan<>o was forwarded to Gieeunirnii 
at Calcnflii, who received the same m due course, and 
informed Wallaee of that fact. The Bill not having 
been paid at maturity, the Appellant, on the 14th oi 
March, 1841, hrouRht an action on the plea side of 
the Supreme Court at Caleatfa against the Respond¬ 
ent, Wallace, and Leslie to recover the amount. To 
this action the Defendants pleaded, first, that the> 
did not accept; secondly, that the BiR was accepted 
at the reouost and for the accommodation of the Ap¬ 
pellant, and without any consideration for the same; 
hirdlv that the acceptance was obtained and pro¬ 
cured’ bv the Appellant by fraud and covin; and 
fourthlv,’ a set off. A commission for the examina¬ 
tion of witnesses in E>u,land was obtained, but was 
not returned at the date of the trial, (the 30th of 
June 1842), when a verdict was given for the Appel- 

tat’ f„ iL ™«»t "f ““ 

interest at 8 per cent. 

LeAie died on the 11th of June, 1841, having by 
his will appointed the Respondents his executors. 

While the proceedings at law were going on, the 
Appellant-, on the 30th of Sepfemher, 1841, filed a bill 
on the equitv side of the Supreme Court at _ Calcutta 
n^aiiist the Respondent, Wallace, as surviving part¬ 
ner of the firm of “Gibson & Co.,” and also against 
the otlier Respondent, Spence, the executor of the 
1 te Leslie The bill stated, among other things, the 

before-mentioned deed of co-partnership and the col- 
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lection and realisation, hy T. McKellar, Leslie and 
Wallace of certain of the debts due to the Appellant 
from the customers of the firm of Gibson, McKellar 
& Co./’ who liad been customers of tlie firm of “ i?. 
Gibson & C’o.,'’ and that otlier of such debts liad been 
lost by the neoiect of T. McKellar, Leslie and the 
Respondent to recover and ^et in the same, and 
prayed tliat an account mi^ht be taken of all 
monies which T. il/r/vc//ur, Leslie and Wallace, or 
any of them, and which the Defendants, as execu¬ 
tors of Leslie, or either of them, had collected or 
received in payment or satisfaction, either wholly or 
partly, of the debts due to the Complainant as such 
member of the old firms in which he was so inte¬ 
rested as aforesaid; and of the debts which he had 
purchased or obtained from G. T. Gibson as aforesaid, 
and of all monies which McKellar, Leslie and Wallace, 
or any of them, and which the Defendants, or either 
of them, as such executors aforesaid, had collected or 
received from the customers of the new co-partner¬ 
ship firm, and which, according to the terms and 
provisions of the deed of co-partnership, had been 
applied towards payment of the debts due to the 
Plaintiff, and paid over to or placed to his cre¬ 


dit, which but for the wilful neglect or default 
McKellar, Leslie, and Wallace, and each of them, mig 
have been collected in or received by them; and th 
the Defendants might be decreed to pay him whg 
upon taking such account, might be found due 
him; and that the Defendants should deliver ow 
and deposit with the proper officer of the Com 
all the accounts, vouchers, &c., belonging or in ar 
way relating to the old firms in which he was i: 
terested as aforesaid; and that in the meantime tl 


/ 
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Dfl'oiuUuits iiiigiit be lestrained iToni eoileeting or 
leeeivi.ig anv ol' the debts due to him, and for general m'Kellak 

. . ‘ Wallace. 

reliel. 

The liespoiulents, on the 23rd of Fvbnuiri/, lSi2, 
put in a joint answer, admitting that T. MchcUar, 

Leslie and Wallace eolleeted and reeeived debts and 
nmnies to a large anu.unt on behalf of the Appellant, 
and which were owing to the iirm ot B. Cub son S. 

Co ” but they <lenied that any debts had )eeoim nie 
coverable and lost to the Appellant by reason of a.^ 
neglect or omission on their part, as alleged m the 

bill. 

On the 1st of Respondents 

hied a cross bill in the same Court against the .p^ 

been appointed as attoine. “r;h^n„ 

of inonev on bills, &c., for the hrm ol Cub an, 

McKellar & Co.,” and that he never at any time 

fendered a true account of the collection ot such 

-.lies, and, by r^on^of^.s ^ ^ 

irfbLmrin-ecovm-able, and barred by the Statute 
of Limitations; that the Appellant as such agent had 
char-ed the firm with the agency commission ol five 
“ 1 nnd the bill charged that the invoices sent 

'.K-on-t, »1'<1 ““ 

taWn- i. tvond, ot I.io July ''“'S"" '>,'f “ 

eL" no »..« >1.0 l»i«o »*'“">■ n 

£ “ „ thooo tro... .1.0... 1.0 !.«<' “ 

f -dlowed them discount when allowed to him, and 
rVthe accounts wanted many items which ought to 
have been credited to the firm of “Gibson, McKellar 
Tco •” and that the members of that firm had never 

lalnid . lull, “1.W oooo™* »' >»- do.l- 
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m'i^ar bill also charged, that the accounts between the hriii 
WALLACE, of ^^Gibsou, McKellar & Co.’’ were still open and 

unsettled, and, after charging that the Appellant had 
ill his possession the original invoices, &c., and seek¬ 
ing the production thereof, prayed, that the prior 
accounts might be opened up and re-adjusted ; and 
for an injunction restraining him from receiving any 
of the debts, and that tlie Bill of exchange might be 
delivered up and cancelled, as it had been obtained 
by pressure and duress, and the Appellant restrained 
from issuing execution upon the judginent recovered 
by him. . 

The Appellant by his answer insisted, that the 
accounts were linaliy settled and closed by the pay¬ 
ment and Bond; that after the settlement of the dis¬ 
puted item of £3,757 15*'. 13^^., when he considered 
all matters in relation thereto linaliy settled and 
adjusted, he had destroyed the greater part of the 
vouchers and papers relating thereto as being no 
longer of any value, «ud he submitted, that by reason 
of such liiial setilement of accounts the Respondents 
were not entitled to any account of such particulars as 
were inquired after and prayed for by their bill, pre¬ 
viously to the 31st of January, 1838; and lie further, 
by his answer, stated, that he had received from the 
selleis, fioni tlie jears 1834 to 183G, in consequence 
of ready-money payments, a discount varying from 5 
to 7J, and that he received a commission of per 
cent., as a del credere commission, from June, 183G 
to end of 1837, out of the profits of the parties from 
wliom he purchased the goods. 

Witnesses were examined on botli sides, and the 

correspondence between the parties respecting the 
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settloiiiL'iit was lik'd. The Appellant e.xainiiied Gn'eii- 
uwaij , to establish the material issue, that the aeeouiils m kej.lau 
were stated and settled as he insisted. The.e was no Wallace. 
evidenee to show that the Appellant had l)een s'lidly 
ol‘ any of the acts of fra^d or duress, or that he had 
been ttuilty of neglect or default in getting in the 
debts due to the lirnis of “(rVbso/i, McKelloi & Co. 
and ■■Gih.soii & Co.." as alleged by the bill. 

The two causes were heard together in the month 
of I'cbruiuy, 1847, when the Chief .Justice, Sir Law¬ 
rence Led, pronounced the judgment ol the Court, o 
the effect, that as there was no ground lor impeac i- 
i„,r the Bond as fraudulent, it must, theretore, le 

dimmed a settlement as far as it 

was an e.xception of the sum ot l..s. Ud., 

which appeared to him to be the only matter substan- 
Uallv in dispute, that it did not .wear iU. ae- 

coun’ts under settlement e.^cliided any 

claims, and the presumption was, that a 1 his c aims 

were included. That the claims against the Cakulta 
firm appeared to be referable to three heails; the sum 
agreed lo be paid as a valuation oi on the 

•ulmission of the succeeding members to the him ot 
whicl7w. McKdlar was the sole niember; the collec¬ 
tions in Calcutta to be carried to account of the tirin 
or firms centred in H. McKdlar, and the sums ad¬ 
vanced by him in Enyland, and his charges on pur¬ 
chases effected by him for the house in Calcutta; and 
that these on the evidence could not be taken to have 
been the basis of the proposed settlement. That if, 
therefore the Plaintiff in the original suit (the Ap¬ 
pellant) was permitted to have an account ot the col- 
fections from an earlier date than the date of the 
Bond transaction, it would be in effect re-opening the 
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accouuty, ot' the settleiuenl of which he had taken the 
Ijeneht. That, therefore, the account, in the original 
bill, must be confined to transactions subseciuent to 
the Bond. As to the sum excepted and reserved on 
giving the Bond, the Cldef Justice thought that the 
circumstances which liad taken place were such as 
ouglit not to preclude tiie inquiry proposed to be 
directed, and the Court referred it to the Master to 
lake the accounts upon that footing. 


The case was afterwards re-heard, and on the 22iid 
ol bcbrnari), 1848, the Chief Justice pronounced the 
judgment of the. Court, “that the nature of llie re¬ 
servation (the sum of £37r)7. l.Tv. Cjt/.) out of tiie 
settled accounts was sucli as to be applicable to all or 
any of the sums included; and, therefore, they varied 
the former decree by referring the accounts gene¬ 
rally, with direction, that if the Master should find a 


settled account, he should take the account on that 
footing.” ■ 


The Appellant took the initiative in the Master’s 

office, proceeding with tin' I'ct'eronce ordered by the 

above decree: and evidence respecting the accounts 
was entered into. 


On the 3rd of April, 1849, the .Master made a 
separate report upon the question, whether the ac 
counts between them wa.s or was not a settled 
account, and he thereby round, that the accounts be 
Wn dm parties in the suits, and the reserved item 
ot t3,to< 15.. V,d. were not, nor was either of them, 
settled, as contended before bin. on the part of the 

O cnib lepoit, the Appellant took excep- 

fas, that the Master had to«„<l that th. 
accounts between the Appellant and the firm of 
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'^Gibson, iIcKdIar & Co.,'' up to tlie 31st of January, ^ 
1838, were not settled by the Bond, whereas he ought m'ke^llar 
to have found that the whole of the accounts and Wallace. 
dealings between the Appellant and the firm of “Gib¬ 
son, McKellar & Co.," up to the 31st of January, 

1838, were closed by the Bond, e.xcept as to the re- 
servLl item of £3,757 15s. Ifd. and two other small 
sums, and except the amount prayed for by the Ap¬ 
pellant’s bill; secondly, that he ought to have found 
the reserved item of £3,757 15s. Ifd. settled and 

closed bv the Bill of exchange. 

These exceptions were argued before the Supreme 

Court, and bv an Order of that Court, dated the 
16th of July, 1849, the same were over-ruled and the 
Master’s separate report confirmed. The judgment 
of the Court was delivered by Mr. Justice Colvile, to 
the effect, that the Master was right in finding that 
there was’ no settlement of the accounts, in the sense in 
which that term was understood in a Court of equity, 
on either of the occasions referred to by the excep¬ 
tions- and that even the language used by the Appel¬ 
lant ’himself, in making his claim before the Master, 
was not that ordinarily used in setting up a settled 
and closed account: namely, that the accounts were 
stated and settled, and that thereupon certain pay¬ 
ments were made and a security given, on the footing 
of that settlement; but that the settlement contended 
for was effected by such payments and the execution 
of such security, and that these acts, which might be 
material as constructive evidence of an antecedent set¬ 
tlement of accounts, was treated as constituting the 
settlement itself. That the Bond, if taken alone, was 
neither an account stated, nor afforded any satisfac¬ 
tory evidence of an account stated; no balance being 
agreed upon, it being left an open question, whether 

V—61 
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the sum admitted to be due was or not to be increased 
by the sum of £3,757 155. I'id.; and he was of opi¬ 
nion, that the Plaintiff had failed to establish that 
in Septemheif 1838, there was such a settlement of 
accounts as that which he set up, or that anything 
was done by which, in taking the accounts directed by 
the decree, effect could be given to it as to an ac¬ 
count stated. That the effect of the acceptance for 
Rs. 30,744 4 anas, given by Leslie in the partnership 
name of Gibson & Co.’' to McKellar, was not such 
a transaction as ought to be treated as a settlement of 
accounts between principal and agent, which precluded 
the former from having the accounts of the latter 
taken in a Court of equity. 

Proceedings were then resumed in the Master’s 
office, and warrants were issued at the instance of the 
Appellant, in pursuance of the original decree, re¬ 
quiring the attendance of the Respondents before the 
Master to go into the accounts. Meetings were had, 
and the accounts gone into, and other proceedings in 
relation thereto taken. 


No appeal was asserted from the Decree pro¬ 
nounced in Fehniary, 1848, or the Order of the 16th 
of July, 1849, made on the Exceptions, but the Ap¬ 
pellant’s counsel in Calcutta, being of opinion that 
an appeal might be successfully prosecuted, intima¬ 
tion to that effect was communicated to the Appel- 
lant, who was resident in England, and a correspond¬ 
ence ensued respecting tl.e evidence and proofs within 
the Appellant’s power to verify and produce. The 
Appellant also took the opinion of counsel in Eng¬ 
land on points relative to the expediency of an ap- 
]3ea and ultimately having been advised so to do, 
y letters, dated the 7th and 24th of December, 1849 
instructed his agent in India to direct counsel to 
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move for sueh appeal on his behalf. The instruc- 
tions thus sent were, however, not available before m'Kej.lar 
the 20th of February, 18b0, when the period of six Wallace. 
montlis, the time limited for appealing by the Cal¬ 
cutta Charter of Justice, had expired, and the right 
to appeal, therefore, lost. Under these circum¬ 
stances, McKellar presented a petition to the Queen 
in Council, praying for leave to appeal, notwithstand¬ 
ing the time limited by the Charter had expired. 

This petition was heard before the Judicial Com¬ 
mittee, ex parte, and, being supported by an affidavit 
setting forth the circumstances above stated, was 
allowed, upon terms of the Petitioner giving security 
for costs, and lodging in the Council office a certifi¬ 
cate of recognizance in a penalty of £500. 

The service of the Order made upon this petition, 
dated the 25th of June, 1850, upon the Eespondents 
in India, was the first intimation they received of the 
appeal, and they presented a counter petition to the 
Queen in Council to rescind and revoke such Order. 

It alleged, that no notice of the application for leave 
to appeal had been given to them, and that proceed¬ 
ings in the Master’s office, in the original and cross 
bill had been taken by McKellar without any notice 
of his intended application. That they had no op¬ 
portunity afforded them of staying proceedings, but 
Ire compelled by the steps and proceedings taken 
by McKellar, as actor, to proceed and incur great 
inense in the Master’s office, since the passing of 
the Decree of the 22nd of February, 1848, and the 
Order of the 16th of Jtdy, 1849, and that such ex¬ 
penses which they had been so led into could 
Ler be recovered, if the appeal was successM as 
the whole of these proceedings would be a nullity. 
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That two years had elapsed since the date of the De¬ 
cree of the 22ud of February, 1848, and the time 
when the petition was presented to Her Majesty in 
Council; that the taking of the steps and proceed¬ 
ings, as actor, inducing them to proceed under the 
reference in the Master's office, was an acquiescence 
and submission to the Decree and Order, and a 
waiver of his right to appeal That if such fact had 
been known to the Committee, they would have 
made McKellar give security for the costs incurred 
by this proceeding. That McKellar had not entered 
or prosecuted his appeal; that it was a condition pre¬ 
cedent by the Order of Her Majesty in Council, that 
he should lodge a certificate of recognizance, but that 
he had not done so, and they prayed that such Order 
in Council might be reversed, and that McKellar might 
be ordered to pay the Petitioners the costs incurred. 
This petition was supported by an affidavit verifying 

the principal allegations, and was served on the Ap¬ 
pellant’s agent. 


iStb June 
|8SI.* 


Mr. Leith moved to dismiss. 

This Court would not have made the Order, admit¬ 
ting the appeal, if it had been possessed of the know¬ 
ledge of the fact of the proceedings taken in the 
Master’s office by McKellar, under the Decree of the 
22nd of February, 1848. That fact was not disclosed 
in the application made by him, which was ex parte 
Moreover, the terms of the Order in Council have not 
been complied with. No recognizance has been en 
tered into, nor has any petition of appeal been lodged, 

•Present: Members of the Judicial Committee,-The Right Hon 
Dr. Lushington, the Right Hon T PamK ^ t • ^ ^ 

Hon. Sir Edward Ryan, Knt., and the Right Horn Sir 
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althou>;h nearly a twelveiiioiith has elapsed siiiee the 

, . ,1 1 M'KELLAR 

date ol the order. 

Mr, JVi^nntif Q.C., contra. 

it was not thougiit necessary to appeal from the 
interlocutory decree, and, accordingly, the parties went 
in before the blaster to take the account. When it 
was discovered that it was reipiisite and expedient to 
appeal, the six months limited by the Charter had 
expired, and this Court granted leave to appeal as an 

indulgence. 

The Right Hon. T. Pkmbkuton Leigh; 

There has been great laches, but not such as, in 
their Lordships’ opinion, ought entirely to shut out the 
appeal. But further terms must he imposed upon 
the Appellant. The recognizance must be increased 
to the sum of £1,000, a sum sufficient to cover the 
costs incurred in the Master’s office, by the .^ipel- 
lant forcing on the proceedings and taking the ac¬ 
counts; and, as the delay has been occasioned by the 
Appellant, the petition of appeal must be lodged in 
the Council office within six weeks, and il not then 
lodged the appeal is to stand dismissed This cou^e 
will, we think, do complete .iustice to all parties. We 

reserve the costs of this application. 

Rv the Order in Council made upon this petition, 

,Ue Appellant .as directed to lodge in the Council 
11 . the certitkate of r.cognin.nc. to Her Majesty, 

• « nenaltv of £l,000 sterling, conditioned to stand 

. E Incl. deiemnnation as nnght be made, and 
“ pay all such costs ns might be awarded in ease a. 

^ ^ 1 hP dismissed (such recognizance to be in heu 

S^the aforesaid recognizance of £500, for costs in the 
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appeal as set forth in the Order of the 25th of June, 
1850), and to perfect sucli recognizance, and lodge 
his petition of appeal in the Council office within the 
space of six weeks from the date of the report, and, in 
the event of failing to perfect such recognizance and 
lodge such petition within that period, the Order be 
discharged, and the costs of the petition paid by the 
Appellant; but if the recognizance was perfected, and 
the petition of appeal lodged within that period, then 
that the costs of the petition was to be reversed. 

The appeal now came on for hearing. 


^Ir. Wigrarn^ Q.C., and Mr. W, A. Collins, for 
the Appellant. 

The simple question the Court below had to decide 
was, whether the transaction in question entered into 
in the month of September, 1838, amounted to a set¬ 
tled account up to the 31st of Jamtarg, 1838, be¬ 
tween the parties, and precluded the Respondents 
from opening the accounts again. Our contention is, 
that it did constitute a settled account, and that the 
Court below entirely misconceived the effect of that 
settlement. Indeed, the Bond and Bill of exchange is 
a bar to any such claim. The evidence of Greemway, 
and the correspondence between the parties respect¬ 
ing this settlement, show beyond dispute that it was 
a clear case of settled account, with the reservation 
of one item of £3,757 15s. Ifrf. Although the in¬ 
vestigation of that item, if it had been found to be 
incorrectly made up, mgiht have disarranged the 
Items in the prior accounts up to the 31st of January, 
838, yet that would not affect such settlement, and 
a was also settled by the acceptance of the BDl of 
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exduumv for a less amount. The charges of wilful ^ 
ne-lect and fraud contained in the original bdl were m'Kellar 
unsupported by evidence, and wholly failed. As Wallace. 
the accounts between the parties had been so long 
settled, we submit that the Decree ordering the 
reference to the Master to take the accounts, and that 
the Order overruling the exceptions, ought not to 
have been made. Brownell v. Brownell 
Pemberton. Leigh : The proceedings taken by the 
Appellant in the Master’s office under the Order 
was wrong: he should have appealed at once; at all 

events, he ought, whichever way ^ 

be, to pav the costs of those proceedmgs.]-The De¬ 
cree was an erroneous one. In De Burgh v. (b) 

the House of Lords held that the original Decree, 
pronounced more than two years before enrolment, 

Ts saved by a subsequent Order made in the cause. 

They referred also to Parker v. Marrell (c). 

Mr. Bolt, Q.C., and Mr. Leith, for the Ke- 

spoudeiits. 

The accounts have never been stated and settled. 

Court below was, therefore, perfectly right upon 

iJberty to surcharge and falsify the accounts^ They 

:Z Thfctim' ...de by >'cK,U.r & 

C. " i. the .cce^nt No. 2, toe ««,■ 

charges in respect of the shipments, and the differ- 
f “ 0 l inl.r..t which termed the.r ob,«d,on to 
the account, have never been settled; one et t 
deputed points being, whether a del credere eommis. 


(o) 2 Bro. C. c. 62 
(c) 2 Phillips, 453. 


(b) 4 Clk. & Fin. 562. 


E E 
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Kioii was properly charged by the Appellant in his 
character of agent; a most important inquiry, as it 
converted the agent into a principal. The Respond¬ 
ents were wholly in the dark as to the particulars of 
these discounts and overcharges. They never had the 
vouchers, only the invoices and statements upon which 
the alleged settlement of the account up to the 31st 
of January, 1838, was founded. Facts which the 
Appellant was bound to have communicated to them 
were kept back at the time of executing the Bond and 
accepting the Bill of exchange. The statement fur¬ 
nished them was a suygestio falsi What can be 
stronger proof that it was not a formal settlement than 
the undisputed fact, that the item for £3,757 155 . 
was reserved, and which manifestly, if wrong, would 
disarrange the whole of the items of the general ac¬ 
count? That alone is sufficient to entitle us to have 
the accounts opened, as the Court below most clearly 
expressed in the judgment of Mr. Justice Colvile. It 
was not necessary to establish legal fraud: there was 
unfair advantage taken, and that is sufficient to justify 
the Court in opening the accounts. Gibson v. J^ijes (a), 
Wood v. Downes (5), Montesquieu v. Sandys (c), An¬ 
derson V. Malthy id). Length of time is no bar if fraud 

appears in a stated account. Vernon v. Vawdru (e) 
Allfrey v. Allfrey (/). 


The Right Hon. T. Pemberton Leigh : 


During the progress of this appeal, we have had an 
opportunity of looking very carefully through the 


(a) 6 Ves. 266. 

(c) 18 Ves. 301, 308. 

id) 2 Ves. 244. S. C. 4 Bro. 

(«) 2 Atk. 119. 


(6) 18 Ves. 120. 


C. C. 422. 

(/) 1 Mac. & Gor. 87. 
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whol(' of the papers in the case, and after the ex- ^ 
ireinely clear and able manner in which the case has -'Kr^ 
been argued at the bar, we feel ourselves in a situation wm.lace. 
to dispose of it at once, and we think it better to do 
so now, than to put the parties to any further delai. 

The law in cases of this kind I apprehend to be 
nerfectlv clear. Parties having accounts between 
them, mav meet and agree to settle those accounts 
by the ascertainment of the exact balance; and it they 
mean to ascertain the exact balance, it may be neces¬ 
sary for that purpose, and probably is necessary lu 
most'cases, that vouchers should be produced, am 
that all the information which is possessed on one side 
and 1 other, should be furnished in the settlenien 
of those accounts; and, if it afterwards turn out that 
there are errors in the account, it is a sufficient giou 
ov opening the account and for setting it right in a 
Court of Equitv. If, on the other hand, persons nice 
L agree, not to ascertain the exact balance, but 
aj,i.ee to take a gross sum as the baknce; a sum 
whkh one is willing to pay, and the other is content 
To receive as the result of those accounts; it is 
ol- oils that the production of vouchers is entirely 
ou 0 ‘the question, and errors in the account are so 
also for till very ob.iect of the parties is to avmd 
t necessity for producing those vouchers, upon h 
assumption that there are or may be errors in the 
a mmt so settled, therefore, it is either an account 

wed and settled, in the formal sense o that ex- 

or it is the case of a settlement by com- 
In' either case it may be vitiated by fraud; 
fn^Wher case it is good for nothing, if, either from 
L collusion of the parties, upon the circumstances 
under which the settlement takes place, it is proved 

P! E 2 
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in a Court of Kquity, that the transaction was not so 
fairly and so fully understood between the parties, 
either from the confusion in wliich it was involved, 
or, from misrepresentations made on the one side or 
the other, as it ought to have been, and that injustice 
has been done to either side. 


Now, that being the general law of the case, it ap¬ 
pears to us very clear that the settlement which took 
place here was in the nature of a compromise; an 
acceptance by one party, and a consent to pay by the 
other a gross sum in satisfaction of a disputed ac¬ 
count. A\Hiether the circumstances under which that 
settlement took place are such as to induce a Court 
of Equity to set aside the transaction, and direct a 
general or specific account, must depend on the parti¬ 
cular facts of this case, which makes it necessary for 
us to go into those facts a little more in detail than 
we should otherwise have done. 


Now, the facts appear to be these: Previous to 1831, 
the Appellant carried on business as a merchant tailor 
and clothier in Calcutfa, under the name or firm of 
“Robert Gibson & Co.” In the month of January, 
1831, he agreed to admit into partnership with him 
two persons of the names of Wallace and Leslie, who 
liad previously been his assistants in the business a 
en-eumstance not wholly immaterial, because it shows 
that those persons were probably well aware of the 
ature of the business, and the mode in which the 
ransactions of that business were carried on both by 
he London and Calcutta houses. The terms of tha^t 

r”"’"" r* ”*■"*» •• 

artSTT ' “f " J“ '*32, that 

0 partnership were executed. By those 

articles of partnership, (after reciting the agreement 
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which luul been made Tor a paitiicrship t,. eminence ^ 
at the hesi.miag of ISUl.) it wa. stated, that a vah.a- m'k.u.ak 
tion liad been made of the sliaies, of wlneli the.se new \SAi LACt. 
partners were to have one-fourtli each, and tiiat a ,)oint 
and several Bond had been given with the eonsent ol 
the Appellant, tlcnn, McKcUur, for the amount whieh 
was due in respect of those two fourth shares, and a 
period of four years was to be allowed for the juiy- 
Lnt of the sum. amounting altogether to Rs. 112,.lOO. 

It further appears from this deed, that the Appel¬ 
lant eontemplated retiring from the pmTuership, and 
introducino- his brother. Thomas BlcKellar, into the 
eoncern, Tiid going himself to England; and there 
was power reserved by the deed for the Appellant to 
Take that arrangement; and it was further agreed, 
that in the event of 11. McKellar disposing of his share 
IS interest in the co-partnership, and proceeding 
tn Fnaland, he should be the agent of the firm of 
^‘Gibson McKellar & Co.” in Europe, and that all 
^ ’ .c of monev that should be remitted to any 

Toi" agents in England should be remitted to him. 
agent introduced into the deed either 

f receive or the duties he was to perform. 
seenrXt in Korember, 1832, Thomas McKeUar 
V? If from England , when the Appellant’s share 
t tlm partnership was transferred to him, and, in the 

r the Appellant returned to England. 
same yea , PP ^o. 1, which 

, ee that previous to leaving Calcutta the 
A rnt'setlled mth Wallace and Leslie the amount 
?ch was due to him, between himself and his part- 
ler's alld at that time a balance was shown to be due 

°^oTtm^S^^oTngiand, the Appellant acted, as he 
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had agreed to do, as the agent for the new firm at 
Calcutta, and not only selected the goods that were to 
be sent to the Calcutta fivm, but he himself paid for 
those goods, and it appears from the accounts, which 
are not disputed, that the advances he made in that 
respect were so large, that at tlie end of the year 1833 


they amounted to £11,676, and at the end of 1834 
they amounted to £20,685, and at the end of 1835 
to about £29,000. Now, during the whole of that 
time invoices were sent of tlie goods that were thus 
luriiished to the Respondents; invoices would, of 
course, be sent by the parties who supplied the goods, 
and, with a single exception, all those goods were sup¬ 
plied by the firm of ‘M. McKellar & Co.^’ in Londoih 
Now, those invoices would, of course, show to the 
Respondents the amount of the goods which they were 
alleged to have received, and the amount of the invoice 
prices which were represented to have been paid for 
those goods. On the other hand, they would not 
show what charges the Appellant was supposed to 

make (or the ageney he performed on their behalf In 
»<7(o»d OP the allowances which he might make in 

onrren ' wf ’ I “ ”'»»»* 

wUeh had r *" »"'> l-h-maalion. 

»Wh had ,.kon place In respect of that agency from 

pel 17.”,“• •!>- 

peai, but at all events, it must have been up to the 

0 e year 1835. Now, that account would 
necessarily show everything: it would show what 

Charges be made; it would show what allowances 

made; it would show at what rate interest was 

and'^a rate commission was charged; 

ceedings Pro¬ 

ngs, no observation was made on the account sc 
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rendered, either in the ehape of approbation or dis- ^ 
approbation, until a period which 1 am about to men- m‘Kei,lar 
tion. The parties go on in that way; H. McKellar Wallace. 
continues to purchase goods, and to send tliem out, 
paying for those goods, until the month of January, 

1838,'"and probably until a subsequent period; but 

it is only to the month of January, 1838, that it is 
necessary for us to apply our attention. 

In 1838, according to the account made out by the 
Appellant, there was due to him on the old ac¬ 
count lis. 228,941, and on the new account, or the 
purchase account, the sum of £36,169. These ac¬ 
counts were sent out to Greenaway, Ins agent a C« - 
cutta, with directions to obtain a settlement a.id with 
nower to give a discharge for anything which might 
L paid in respect of them. With these accounts the 
Appellant sent a letter addressed to the Eespondents, 
on which much reliance has been placed by the Ee- 
soondents in their argument. It is to be obseived, 

L in the account current there was this distinction; 
up to the month of June, 1836, and during part of 
that month, there is an allowance made by the Ap¬ 
pellant for discount in all these accounts What 
the distinct rate was, is not, perhaps, in all cases, 
very clear; we will take it at two-and-a-half p«- 
t as the Eespondents allege that it was. But, 
from’ the end of June, 1836, there was no allowance 
or discount at all. Therefore, there was a difference 
in the discount allowed ; up to June, 1836, a discount 
allowed and no discount allowed after June, 1836. 
in 1838 Greenaway receives the accounts, accom- 
• n hv this letter to the Respondents, which con- 
Issage. “I have now the pleasure to 

fomard copy of your account current, to which I do 
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not anticipate any objection.” It is clear, therefore, 
that there had been some previous correspondence 
and discussion between these parties with respect to 
the result of these accounts. AVith respect to this 
dealing, he says, he sends these accounts, and the 
letter then goes on to say that, “the discounts have 
been shown where allowed in the account rendered. 
You will observe from the last shipment, in June^ 
1836, no discount lias been allowed, the whole of 
the goods having been purchased for cash, and con¬ 
sequently none allowed, as also in the account of 
Brickwell & Moore, enclosed in mine .to you of last 
month.” . 

Now, it is said that this is an incorrect representa¬ 
tion by the Appellant, and is in fact equivalent to say¬ 
ing, You will find in this account the whole amount 
which I have received for discounts allowed. AVhy, 
it is quite obvious that it is no such thing. The cha¬ 
racter of that statement is this, as has been urged by 
the Respondents’ counsel. In part of the account 
there is discount allowed, in another part of the 
account discount is not allowed; where discount is 
allowed you will see it in the account, and where 
none is allowed, it is stated tliat he had received none. 

These accounts, together with a letter dated the 
26th of Aiml, 1838, are sent by Greenaway to the Re¬ 
spondents; a letter proposing and urging a settle¬ 
ment, and offering to correct any errors or omissions 
that may be found in them. 

Now, what takes place upon this? The Respon¬ 
dents had known in 1836, or in the beginning of 1837, 
they received this account current, the princi¬ 
ple upon which this gentleman was making out his 
account, the amount on which he charged interest; 
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tlie rate at wliieli he charged interest; the rate at 
whieli he charged coiiiinission, and tlie rate at which m'klllar 
lie allowed discount. It is very true they did not 
know by that account, either in 1836 or in 1838, 
what the amount of discount was which the Appel¬ 
lant himself had received; but having these accounts 
rendered to them, they object; and what is then- 
objection f Why, at first it did not very distinctly 
appear what the particular grounds of their objection 
were; but Greenaway says. Well, if you are dissatisfied 
with this account, render me an account as you say it 
should be made out; an account with the items which 
YOU say it ought to contain. They do make out what 
‘they say the account ought to be, and they charge the 
\ppellant, and debit the account with discount at 
^even-and-a-half per cent, upon every purchase, intro¬ 
ducing into the account the corrections that would 
result from that deduction. It is perfectly true that 
the effect of that would be to alter every single item 
the account, and that seems to have been the dilTi- 
culty which was pressed upon the Court below, namely, 
that they could not consider it in any sense a settle¬ 
ment, when not only the balance might have been 
nltered but, when there was not one single item in 
2 account which would not be altered, if the defence 
of the Respondents prevailed. Then what is the 
lult of that account as made out by themselves f 
The result is this; that there is due on that account, 

H of £36 000, a sum of £32,000 or £33,000, 

.1 and .K» 

Tow is that matter treated by these parties f Why, 

sav this. Here is a balance which we must ad- 
be due from us, at all events, to the amount 
f Rs 491695, and if you will give us time for the 
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payment, we will consent, not only to admit that 
balance, but we will pay down Rs. 29,000 at once, 


and we will give security, by our Bond, for the pay¬ 
ment of Rs. 400,000 by instalments, in four years, 
by a lac of rupees in each year. 

Well, it is said, this is not a compromise but a 
settlement. It is not very material which ; the lan¬ 
guage, however, of the Bond, would rather seem as 
if it were in some sort a compromise, for it states, 
that in consideration that time shall be allowed the 
Respondents tor the payment of that balance, it is 
agieed, to admit that Rs. 491,695 are due by them, 
but at the same time they say, that “whereas they 
have examined and investigated the several accounts 
of the said Henry McKellar with the said firm of Gib- 


or on behalf of the 
said Henry McKellar, up to the 31st day of January 

last, and the said Henry McKellar having agreed to 
grant such time for payment as in the condition 
hereunto written, the said William Leslie and John 
Wallace have admitted the sum of Company’s 
Rs. 491,695 14a. 3p.” (showing the extreme minute¬ 
ness with which they had made the examination), “to 
have been due and owing by the said firm of Gibson, 

& Co. to the said Henry McKellar, on the 
31s day of January last, but have refused to admit the 
further sum of £3,757 15s. IJd. sterling of lawful 
money of Great Britain, claimed as due tn 
McKellar until satisfied on further investi^af ^ 

examination.” "liKation and 


Now, IS It possible that there could h 

solemn adiustinent of o ^ouid be a mor 

J nent of an account, as far a <5 +v.of i 

justment went? The aceonnf k • ^ 

in 1836; a subsequent accoun 

9 account in March, 1838; ; 
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.lisfussioii lor noarly six iiumths on Hioso accounts; ^ 
i, tinal aOinission of Ks. 4!ll.(iil5 being- due, and an 
express reservation of an item ol j;3,7.)7, not as a dis¬ 
allowed item, but as an item wbicli at that moment 
bad not been ascertained, but which might be ascei- 
l-dned and would be ascertained by lurtber investiga- 
,io„ and examination. Well, this Bond was given, 
and the amount, as it appears, paid. 

Now. not ver\ long after, namely, in the year 1839, 
Lcalic, one of the partners, comes over to Enyhind. 

It appears that he brought with him a power of attor- 
„ev for the settlement of the accounts ; that it was a 
partnership matler that he had authority to deal with 
when he came to Euyhuul and which accordingly he 

did deal with. Now, observe, when he came to iio/- 

ia what position these parties stood toward eacli 
There had been the fullest investigation and 
examination of these accounts, and the fullest time n 
icspect of considering them in every point except one, 
aud that point is one which cannot be cleared up at 
; where Greaunauj is the agent; it must be 

. no in Enqland, unless the vouchers relating to 

' \ients are sent over to Imlm. Leslie comes 

B "IppeUant, and no doubt he had the 

then to sav. Before I pay you a shilling ot this 

S^/^ give .e^urity for it, you, who are my agent, 

’ , ,1 to -dve me the whole of the inlorniation 

are loun o produce the vouchers 

ThXwVh" discounts you have received; 1 shall 

1. im that I am entitled to be allowed upon the 
^ ont all the discounts you have received, 
raiTllvger than are credited, and, therefore, to 
l' ve the account corrected, by reducing each and 

eviry item of the account, according to that reduc- 

V-63 
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tioii. That was his right, no doubt; but, on the other 
hand, if he thought fit, instead of insisting upon that 
right, he might say, Instead of going through tiiese 
accounts; instead of comparing them; instead of as¬ 
certaining the balance which may increase or diminish 
that i:3,757; if you are willing to strike off iil,200, 
and to accept the balance in full of all demands, 1, on 
behalf of myself and my partner, am content to pay 
that sum, and 1 will give you my acceptance for the 
amount so reduced, and there will be an end of the 
transaction between us. Now, is it possible to con¬ 
ceive a more fair settlement of an account than this, 
as far as it had gone' A Bill of exchange at eighteen 
months is accepted, allowing abundant time for the 
partners in Calcutta, if they objected to the settle¬ 
ment, to object to it, and if they could set it aside, to 
set it aside. Leslie goes out to India again in the be¬ 
ginning of the year 1840, and what is the evidence? 
W hen he is conununicating with his partner, Wallace, 
does Wallace say he had no authority to make that 
settlement! Does Leslie say, I was coerced; 1 was 
under apprehension; I was misled by the representa- 
tions of the Appellant, and, therefore, the settlement 
IS not to stand.' Wallace is proved distinctly to 
haw said, on more than one occasion. This is a 
settlement which has been made, a Bill of exchange 
has been given m respect of that settlement. If 1 had 

hive nmd”^ T*'* ' ^ think 1 could 

dllllnl wlb' that is, if I had been 

have mad vouchers, I could 

ueie. ihe Bill being given on 






/ 
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tho oist or Auyu.t, 1839, does not become due until ^ 
Ihe 3id of Mnal ,, 1811. In tlie interval, these mkkllar 

initios, who had previously been on the best terms Wallace. 
appear to have quarrelled. 01 course, we know 
iiolhms ol this case except Irom what appears upon 
lUo tac.« and correspondence. They appear to have 
been under great obligation to the Appellant. What¬ 
ever their feelings previously had been it is plain 
that a rupture laid taken place, and leelmgs ol the 
.i-eatest hostility, to judge by the language ol their 
letters were entertained by the Kespondents or by 
iru//utc the surviving partner, towards the Appc 
Lnl. lidoveM of the account to M^ich have 
] ti ('nicjitta iirni had acted as the agents oi 
uf iu collectiug and getting in the debts 

t him as representing the preceding partnership, 

, 1,1 he makes P ^ acto- 

;« t:. “ l. .w.i«e «»■>»- 

■ thev write him a letter in which they 

'"we'S not Lder you any account at all; we 
® u’ t -ive you one sliilling we have received irom 

“lit y«« .<«*“» 

11 Do sive me a notion. That 

agents, cole d^ A^ipellant. They send him a 

is, what IS ^ and 

letter ^ in the rough note from 

• 1“ to end, is there the slightest allusion to 
S^rttlcment which had taken place in England. 

, Rill becomes due in March, 1841; it is dis- 
ed and an action is brought on the 14th of 
1841 Now, what is the course the Respon- 
March, ^^afand the action at law; they 

dents take- 
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obtain a coiiiiiiissioii for the examination of witnessei* 
ill England, and by that means they suspend that 
action from the month of March, 1841, to the month 
of i^cbruarg, 1842. That commission was never re¬ 
turned, an application was made with success to set 
down the cause for trial, and a verdict was then 
obtained in 1843, which the Plaintiff was manifestly 
entitled to in 1841; and then a few days afterwards 
the} resort to what used to be, and 1 presume stiff 
is, the resource of desperate debtors; namely, having 
failed at law, they liie a bill in equity, imputing all 
manner of fraud in the accounts or in the settlement 
of the accounts, and in obtaining the Bill of ex¬ 
change by the Appellant, and they pray for a general 
account, for an injunction, and for the delivery up 
of the Bill of exchange to be cancelled. To that bill 
the Appellant put in Ms answer; and what is the 
result of that answer? It has been read very fairly 
on both sides; there is no question upon the facts 
but there was no evidence in favour of the Eespon- 
dents, except upon that answer; and the result of it is 
thi.: the mode in which I have atated this account 
IS, that trom 1833 to 1834, I received no discount- 
hom 1834 to 1836, I received discounts at rates Zy-’ 

fiL Se I'l T' per cent.; 

t om 1836, 1 received no discount at all, in the name 

r ai 1 i T pel’ cent. Now, 

^ ^ "PO“ this, that not only according 
lo mercantile ^ <iccoiaing 

charges such a i ' I’easouable 

uiaiges, such as 1 was entitled to make but if ti 

tor the purchasers instead of supplying you for 
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four years, at least, with the whole amount of capital ^ 
hv which your business was carried on; instead of ‘ „ ' 

heiuK in your fayour, I belieye the account would haye wallacf. 

been £8,000 or £10,000 more against you than it is. 

Then it is said, that this is a case in which the 
transaction whereby the account was settled by the 
deliyery of the Bill of exchange for Bs. 30,744 is to be 
set aside. On wbat possible ground is it, that this 
transaction is to be impeached? As T understand 
the iudgment in the Court below, the Chief .Justice, at 
the original hearing, or rather the re-hearing, seems to 
],,ye entertained this o,.inion. He says, this cannot be 
n settled account, because one item was reseryed for 
;ubsequent yerification. (And if he took it -'^^^^ond 
so it was, but if he took on the Bond and the Bill of 
;xchange together, then is it not a -tB.nent? I 
ascertain the amount to the extent of Ks. 491 69.,, 

Ihere is another item which I cannot ascertain-I am 

oonteiit, both parties are content-not- to tlmb 

but that one party shall make an allowance and the 
oHier party shall accept an allowance, and, accord¬ 
ingly, it is settled on that footing. 

f„cs therefore, T cannot understand exactly 
' u w.. .h.t ,h. Co„„ „.1<, that 

pnnii'ts bet^s'een Hie parties were not closed. 
TirCbief Justice, in the note which he has sent of 

Cob ecHo-viic? arises from the nature of the 
only the ,1 settlement, 

h "sic eedeVby the Bond, but he does not ad- 
t to tL Bill of exchange at all. When Mr. Justice 
" p, to give what I quite agree with the 
Oolvile com . ^ judgment wlneti, as 

faTT"* 


( 
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it rests is concerned, one would expect from him, he 
overrules the exceptions; but when he comes to deal 
with it, he seems to feel a little embarrassed by the 
form of the decree. 

It is not necessary for us to consider that further, 
because we are clearly of opinion, that the transactions 
here are closed, the settlement being such as in our 
opinion was conclusive against all parties concerned, 
and the result being such, this bill cannot stand, and 
the Court, instead of making either of the decrees 
it made, ought to have regarded those accounts as 
settled, and ought to have dismissed the bill with 
costs, as far as it sought any account of the transactions 
included in those accounts, and so far as it sought to 

have the Bill of exchange delivered up to be can¬ 
celled. 


The only point on which we have entertained sorai 
doubt, if any arises, is this: it is quite clear, that i 
the Appellant was right at the re-hearing, the secoiu 
decree could not have been justified in our view o 
the case, any more than the decree which was madi 
at the original hearing; and, therefore, up to that tinn 
he must have the costs, so far as they relate to tha 
proceeding. But then comes the question as to th 
costs of the proceedings in the Master’s office? Now 

all ease 

where he Defendant succeeds, he is to have the cost 

d siniss the bill. The Court directs an inquiry' b 
means of which inquiry the Plaintiff thinks bj furthe 
-deuce he can succeed in substantiating his cas. 

accordingly he goes into the Master’s office an. 
produces that further evidence. Of course a va. 
deal of expense will necessarily attend the operatior 
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and the consotiuenee is, that usually we are by no 
moans disposod to hold that the Defendant is to be m'k.i.lak 
compelled to pav costs hecause he should in a doubt- Wallace. 
ful case have appealed to this Court and have suc¬ 
ceeded in an appeal against the original decree. 

But this case is very peculiar in its circumstances. 

The obiection which the Court seems to have taken 
^vas not to the nature of the evidence, but it was an 

obiection which, if it prevailed at all, ^ 

,emoved in the Master’s office. It it be decided a 
tnevp was not a settlement ot the accounts aftei the 
c':::,;::! M the Bond, I think the Chief Justice was 

thinking-, that the accounts could only be 
t led bv the verification and ascertainment of each 
• Inr item: therefore, nothing that was done in 

the Maltei-s office could ever remove that 
" ,1,. it was not a case in which the 

and, coiiseqiien , ^ ^ ^ 

Appellant i,y going into the 

m p If he had got a case that was good 
"I"'',''’!' as good at the hearing as it ever could 
u ’ lo But there is this ; and we very much agree 
trtir’ Justice Colvile in his luminous judgment on 

timt point, t .^ould probably 

through in ^ ^ conjecture) 

rather moi accounts must be 

sent ; because delivered and the in- 

T Tto- tl, .no «■ P-~' »' 

voices hac remained outstand- 

except the possibly increase 

f -o., be,..o th.491,695. 

Now it appeared to the Appellant to be more to his 
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advantai*:e to adopt the course of g-etting the account 
settled under the Decree, wliether right or \vTong, and 
he, therefore, goes in before the blaster. He first gets 
a separate report, whicli probably it would have been 
difficult for the Master to have made in favour of the 
Appellant, having regard to what liad been done by 
the Decree ; hut tlie ('ourt liaving overruled tlie ex- 


ce])tions to that report, and told him that probably 
the result in the Master’s office would be the same, 
he ])roceods again under that Decree; but instead of 
working it out to tlie end, and trying what the result 
would he in that view of the case, in the middle of 
those proceedings he turns round and says, No, I do 
not think this is taking a favourable course ; at all 
events there will be great delay and great expense; 
and now I will appeal against the Order made on the 
exceptions, and against the original Decree ; and he 
makes a substantive application to this Court for tliat 
purpose. Now, it appears to us, under these circum¬ 
stances, he had one of two courses to pursue—either 
to proceed under the Decree and work It out in the 
Alaster’s office, or to appeal against the Decree, wliich 
if wrong at all, was wrong altogether. 

Upon the whole, thereforo h ^ 

• .-rf..- t. ,ho oa,,o. rtid, w,: .'nLTr'I 
with.,,, 8,;>“ t ; whm, 

granted a relief nliiel, It , , * 

another stale nf aPPHed to 

PI ope . The Order we sliall humblv advise Hei- Ma 
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account in respect of sucli transactions, and that the 

Bill of exchan.iio should be f*‘iven up, should be dis- m kej.i.ar 

missed wit), costs, socli costs to include the costs of w..,i.a<-k. 

tlie rc-hc!ivino' ; hut that the Appellant ou«-ht to pay 

the costs of the proccediufvs in the Master’s office 

with respect to the portions of the hill so ordered to 

he dismissed. No costs of the appeal. 

The report of their Tmidshijis, which was confirmed 
hv Her Itlajcsty in ronncil, was as follows:— 

“The decree of the Supreme Court of Judicature 

,t (’*»«». III- 23i«l "f 1f«*. ""S'll 

l„ h, v,ri-<l liy »iilli"!l ''r''”' 

fLu-c. III. -f 111- C...VI, l« t.* »" 

1,0 .loalii*. »»<l <■»“«'»" 1 ’,1 

1 „,i.i».ai »ci -v-iiii -"it-. •"'J ''•i-'-'iy ity f; 

•t ™ i.kin' -"-li *"'* ’'I f 

•T'^such settlement, ndth liberty to either party to 
’ " 1 ' n and falsify such settled accounts, and 

it directed, that if it should appear 

J at anv balance of the accounts prayed by the on- 
1 hill ^vas carried forward into any account subse- 
"'"" fi settled then that he might take the account 

f and fllsit^rand that in lieu thereof it ought to 

1 and decreed as follows (that is to say), 
he dec arec . i,, the documents, No. 1, 

r the Bond and Bill of exchange in the plead- 
ntioned and that the accounts ought not to 

.»■> "I"'»”**" *“ 

p p 2 
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>^53-^ Master to take an account of the dealings and trans- 
m‘kellar actions between the parties in the original and cross 
WALLACE, suits, having regard to their Lordships’ declaration. 

And, that it ought to be further ordered, that the bill 
filed by Wallace and Spence, as far as it seeks relief 
in respect of the transactions comprised in the ac¬ 
counts No. 1, 2 & 3, and so far as it sought that the 
Bill of exchange ought to be cancelled, and so far as 
it sought an injunction in respect of the same, be dis¬ 
missed with costs, including therein the costs of the 
re-hearing, and, it appearing that the Appellant has 
proceeded in the Master’s oflRce, under the Decree in 
respect of the matters included in the accounts, their 
Lordships recommend that the Appellant, under the 
special circumstances of this case, be ordered to pay 
the costs of such proceedings ; and the costs payable 
to the Appellant, and the costs payable by him, 
are to be set off, the one against the other, and the 
balance to be paid to the party entitled to the same ; 
and their Lordships do further recommend that the 
case be remitted to the Supreme Court of Judicature 
at Calcutta, to give effect to the foregoing declaration, 
and that both parties bear their own costs of the appeal 
to your Majesty in Council.” 
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ASn liloOBARl’K-OON-NlSSA 

0. ,p,ml fmo I*- S."!*'- f 

provinces, Bengal. 

_ . _ CiVfitm^Mnccs to t>e considered— 

Deed— Genuineness^^ possession— FinahUj. 

Criminol Couii 0 jcmindary property under 

„aV estate, HtTo on tl.e party P«t i« possesnton. 

"" 1 ,vo.e out Of a disputed claim to the 

This appea < zemmdary of 

possession ot . _ i mailed Gurhee Mean Bhaee 

"f:;;,:::- pm'*. ..a ->■» "»=■*». 

Khan, m the .9 p; ^riet of Saharunpore. The 

r; hi ^ssesln of the lands at the date 
' -t and had been so for thirty years. 

R ’ ‘ondents were the daughters of the Appel- 

rthev claimed the moiety as coparceners by 
lant, awl the> rpj^^ ^ppep 

right of property was founded upon a deed 

hint’s tit e o executed by his mother- 

. present: the rS Hon- sr Edward R^an^and 

SriligM Son'sir John Patteson. 


list June. 
i 8 S 3 - 
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deceased wife, Oomduf-oon~Nissa, and maternal grand¬ 
mother of the Respondents, and two deeds of relin¬ 
quishment alleged to have been executed by his wife 
and liis two daughters in confirmation of such grant. 
The Respondents denied his title, and impeached the 
deeds as forgeries. They accounted for the fact of 
the Appellant’s long possession, from the circum¬ 
stance that they, and their mother and grandmother 
before them, were secluded, by the custom in Ivrlia re¬ 
garding females, from society, and tlial the Appellant 
acted as their manager. 

The only question raised by the appeal was the 
validity of the deeds relied upon by the Appellant, 
whicli were—First, The deed of gift alleged to liave 
l^een executed by Mussumat Vizier~oon~Nissa, dated 
the 9th of March, 1838, by which the property in dis¬ 
pute was alleged to have been conveyed to the Appel¬ 
lant. Secondly, a deed of renunciation, dated the 
19tli of Jammrij, 1834, alleged to have been executed 
by Oom(]ifi-oo)i-Nissa, her daughter, of her interest in 
such property. And tliirdly, a deed of renunciation 
to the same etfect, dated the lltli of April, 1839, 
alleged to have been executed in the Appellant’s 
favour by the Respondents, He also set up a title 
under the IMahomedan law, as the husband sur¬ 
viving the deceased, Oomdiif-oon-Nissa, to a fourth 

share in her estates. This latter claim was not in 
dispute. 

The facts of the case were as follows:_ 

S1n,rf-oo,1.deeu Hoseh, Khan, the maternal grand¬ 
father of the Eespoiideuts, was, at the time of his 
decease, seised and possessed as Mafeedar of a moietv 
of the am/cP, zemindavi,. and other lands and pro 
port^. At lus death his wdow, Vizier-onn-Nhsa the 
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iiesiwiitluiils’ maternal graiiclmother, sueceeded by 
inheritaiiee to the whole of his estates, and her name 
was registered in the Colleetor's office as the sole khan 
proprietor ; she died in June, 183o, leaving an only mussuma- 
daughter, Ooiii(lut-uuti-Mi>tia, who, at the time of hei p-^sstEH- 
mother's deeease, was married to the Appellant, oon-mssa. 

There was issue of such marriage two daughters, the 
Kespondents. Ouiiidut-ooH-Niniia succeeded by right 
of inheritance to the whole of her mother’s estates, 
and her name was in the first instance registered in 
Ihe Collector’s office as the sole proprietor of such 
estates, but afterwards her name was registered jointly 
with that of her eldest daughter, Moobaruk-ouu- 
Mana, with whom she continued in the joint seisin 
■ind possession till her death, which event happened 
on the 2nd of August, 1838, when the Respondents, 
by the iMahomedan law, became jointly entitled as 
coparceners to succeed to the estates of their mo- 

ther. 

lu accordance with a Fowti-namah (a) submitted to 
the Collector by the Canoungoes and Tahsildar of the 
Districts in which the estates were situate, the Ke- 
nnrleiits’ names were registered in the Collector’s 
'Le .s the heirs of their mother. This registi-ation 
well as of their mother’s title was effected by the 
T " Uant The Appellant soon after married again, 
jrthen,’ for the first time, he set up a claim to 
0 ,uafee zemindarg, lands, villages, and houses of the 
1 tp vHer-oun-Nissa by virtue of the alleged deed of 

ift oAbe 9tli of March, 1833, and took forcible pos- 

^ ’nil of the property in question. 

'^The Respondents, in order to protect the estates 

(a) Eeport of the death of a party, and the name of hie heirs, 
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1^53- and to preveut disturbance and affray, presented a 
Kadir petition to the Judge of the Foujdarry Court of the 

UUKHSH • 

Khan ^dlah, complaining of these acts of the Appellant. 
MussuMA- petition was at the same time presented by the 

fusseeh- y^nae Judge, in which he set up his 

oon-nissa. title, and declared that he was and had been in pos¬ 
session in virtue thereof for many years. Upon these 
petitions coming before the Judge, he ordered the 
Appellant’s name to be recorded as the present occu¬ 
pant of the estates. The Respondents appealed to 
the Sessions Court from this order, when the Sessions 
Judge decided that in consequence of the Foujdarry 
Court being limited in its inquiry to present occu¬ 
pancy, he had no alternative but to pass an order 
afik*ming the order of the magistrate appealed from, 

referring the Respondents to a civil Court to obtain 
possession. 

In consequence of this order, the Respondents filed 

a plaint in the Court ot Saharutiyor&f against 

llie Appellant, to obtain possession of the estates, 

and for the appointment of a receiver pending the 
suit. . 

The Defendant, by liis answer, objected to the 
competency of the suit, contending that, according 
to the provisions of sec. xix. Reg. H. of 1808, and 
Schedule B, Reg. X. of 1829, the Plaintiffs ought to 
be nonsuited for having omitted some portions of the 
ancestral property, and also in not having included 
e mesne profits, and properly assigned the valuation 

In I rr'*/ ’ “er, sub- 

ue, he, the Appellant, was entitled, by the Maho 

He 7 i"’’ Pi'°Perty 

He turther pleaded, in bar to the Plaintiff^ llZ 
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that thoy wore not untitled to sue, as he had been in 
possession for upwards of thirty years, and that the 
suit was barred by the Kegs, of Limitation, ii. of ^han 
1803, see. xviii., and 11. of 180,), see. iii. And he. hhjjsuma- 
further set up an adverse title, alleging tliat I iziei- 
cum-Aissu, being a widow, and having no offspring, oon nissa. 
except Oumdut-oon-Nissa, constituted him her son, 
and put him in possession and seisin of the entire 
nropertv, more than thirty years ago; and that she 
subsecpiently, on the Dth of March, 1838, executed a 
deed of gift of the whole of the property m his 
favour and that on the lOtli of June, 1834, Oomdut- 

oon-Ni,m executed a deed of relinquishment of her 
ri<d,ts in the same, and that subsequently the Plain- 
tiffs on the nth of April, 1839, executed a similar- 
deed of all their title on the property, which they 

*** iavoui. 

To thiri answer the Plaintiffs tiled a replication, 
denvin- generally the allegation that the Defendant 
had been thirty years in possession, asserting also the 
PI ality of the Defendant’s possession, and that it was 
obtained bv fraud; and they insisted that the alleged 
1 ed of gift and the deeds of relinquishment relied 
^^on bv the Defendant in his answer were forpries; 

thev amended the description of the particulars 
ff the property sued for, and set out a list of the 
same, offering to file a supplemental plaint it the 

Court should so direct. 

The plaiut was afterwards further amended by 
’etting fortli a full specification, and value of the pro¬ 
perty claimed, and upon the proceedings coming be- 
|- re the Principal Sadder Ameen, that Judge con- 
,'PPed that the issue of the case turned upon the 
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questions—“Whether in truth I'ieier-oou-iVi6'6‘a made 
a gitt ol' this property to the Defendant, and whether 
Oomdnt'Oon-]\ i.ssa, the daugliter of Vizier-oon-Nissa, 
and, atter her death, whether the Plaintiffs, the daugh¬ 
ters of Oomditt-oon-Msaa, made deeds of relinquish¬ 
ment in favour of the Defendant?" And ordered 

i)oth parties to produce documentary proof to prove 
their allegations. 


Both parties hied the documentary evidence called 
for l)y the Court, and witnesses were examined by 
them, who establisiied the Plaintiffs’ claim as co¬ 
heiresses to Oomdtit-ooii-Niss(L The Defendant put 
m evidence tlie alleged deed of gift; which appeared 
to be witnessed by nineteen persons, and althougli the 
Court called upon him to produce tliem all for ex¬ 
amination, he tendered and examined only five of sucli 
witnesses. He also filed the deeds of relinquishment 
alleged to have been executed by the late Oomdnt- 
oon^Ni6sa and the Respondents, and produced four¬ 
teen witnesses in further support of his claim. Tliree 
0 the produced by bin. were the Canoongac. 

-lud 1-P ^ superintend all transfers, 

‘ V ep the lists of the owners of land. Three other 

wdnesses deposed that they had attested the deed 

ot relinquishment by Oomdut-oon-Ni.sa, and three 
more that they had witnessed the acknowledgment 

ail !l <leed by which they were 

alleged to have relinquished all claim in iWour of 

hat he I e^UHiiued witnesses to prove 

more than thirty vears. 11} foi 
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oi’ AiKiiif^t. 1841!, that Judge pronouneed the Coiut’s ^ 
deeree. and. alter going into a long an.l earefnl exa- ^Kad.*<^ 
niination of the whole of the evidenee in the eause, khan 
deelared that the deed of gift hy Vi>ier-oo)i-Nhs>i(i, mussuma- 

nnder whieh the Appellant alleged that the propel ty p^sskeh- 
had been eonveved to him. and upon whieli he rested oon-nissa, 

I,is elaiin. and also the alleged deed of reliuciuishmeut 
l,v Oom,hil<^o,i-Kisxa, which rested upon that deed, 
alul the alleged deed of relimpiishment by the Re¬ 
spondents, were forged and fabricated documents; 
and after further declaring that tlie Plaintiffs detence 
to the suit from length of possession was untenable 
,l,e decree proceeded as followsIt is ceidain that 
in the first instance the name of V^^ler-oon-^ iwa, the 
maternal grandmother of Plaintiffs, was borne on al 

L-I.l-.—Vi,,.. ...d o,, ».■ 

„a»« of ll» ” •» 

Cllerto.; tlml during her Met™, I 
jL. «as in possesdon; th.t on her de.th 0».«- 

h!: »l»d in pr.pri.Ury right ,, .his 

^ .fv • that the Plaintiffs prosecuted their rights in 

j]'“^Resumption Office, and it was in their favour that 

, estates were released and confirmed in mafee. Thus 

ease the title the Plain- 

J, ,« this prnphriy “ “»■ . 7 r”.""®' 

i!im the whole of this property by right of mherit- 
eTfrom Oomdut-oon-Nissa, but under the Maho- 
dan law a fourth share in the estate of Oomdut-oon- 
.Assses to the Defendant; leaving, therefore, 
tV^^loMth share in the possession of the Defendant, 

, Plaintiffs are -entitled to possession of the re¬ 
mainder ; and with reference to the circular order of 

55 
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11th of JanuarUj 1839, the Plaintiffs are entitled to 
three-fourths of the profits of the estates, whatever 
they may be, to be paid by the Defendant.” 

Against this decree, the Appellant appealed to the 
Sudder Deivcuniij Adaivliit for the North-AVesterii Pro¬ 
vinces. The case came before Mr. Benjamu Tayler, 
one of the Judges of that Court, who, on the 6th of 
Matj, 1844, ordered that the Zillah Court of Saharun^ 
poic should make a report, stating when the stamp 
paper on wliich the deed of gift was engrossed was 
despatched from Calcutta, when it reached the Zillah, 
and what was the practice in Calcutta in stamping 
paper. On the case Ijeing again brouglrt before that 
Judge, the proceedings of the Zillah Judge, dated 
21st of June, 1844, accompanied by a report of the 
btamp Daro^ah, was produced. This report was to 
the effect that no stamp of Ks. 8 value was de¬ 
spatched from Calcutta before the month of Seutem- 
e), 1832. Upon this further evidence, Mr. Taylcr 
dismissed the appeal, in the following terms :-“From 
the report of the Collector, it is dear that the en- 

cation as the paper was not despatched from Cal- 
a a e ore the month of September, 1832. Under 
the above circumstance, and with reference to the 
other grounds of the Principal Sadder Ameen ’s deci 
ion in support of the forgery, I dismiss the appeal 
afh ni the decision of the Principal Sadder Amel of 
Zdlah Saharanpore, dated the 16th of August 1843 
and award the costs of both Courts with ’’f !. 
from the date of the decree to the dlv 

against the Appellant. ” ' of payment, 

anlnowtltnToi^ea^bg.'"' 
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Tlic (.'Use was araui-’il by 

KrtUIR 

Mr. Hoiipdl, (I C., Mr. Forsyth, and Mr. MauF, “h 

lor tlio Appollaiil, mlssuma- 

Who coutoudod, tliat tliero was not suttirieiit evidence ^fusseeh- 
ill the cause to warrant the conclusion the Court had 
arrived at, that the deed of gift by Vmei-uon-Ni^^u, 

■ind tlie deeds of relincpiishinent liy Uumdut-ouii-Msm, 
and the Kespondents, in tlie Appellant's favour, were 
forgeries: and they relied upon the fact of the Ap¬ 
pellant being in possession of the estates as strong 
evidence of right, as inunediate seisin was necessary 
Viv the Mahoinedan law to give validity to a deed of 
...‘ifl (a) and insisted that the burden was upon the 
Respondents to establish the forgeries imputed, and 
that the Appellant ought not to be called upon to 
rebut such a charge without substantive evidence of 
(he forgeries being given. They referred, upon the 
ouestion of the duties of the Cauoonpoe, to Ben 
11 IV of 1808; to the effect of the Cazi’s seal 

n deed, to Ben. Reg. XXXIX. of 1793; and, with 

oiiiu-cl to the stamp affixed to the deed being of a 
Serent date to the day of the alleged execution, to 

Ben. Reg. X. of 1829. 

Mr Wigram. Q. C., Mr. Lloyd, i-l C., and Mr. 

Edmund F. iloore, for the Respondents, were 
uol called upon by their Lordships ; 

Judgment being delivered, as follows, by 

The Riglit Hon. T. PicMDEnroK Luck ; 

’(Ye do not think it necessary to trouble the Re- 

(„) Macuaghtcu “On MoohummeJaii Uw,” p. 50. 
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spoiidents' Counsel to address us. Tliis case comes 

Itetore us on an appeal from the Courts in India upon 

a mere ([uestion of fact; upon which both the Zillah 

Court and the Sudder Couit concurred, without any 

doubt or iiesitatioii, in establisliing the title of the 

Respondents as heirs of their mother; and, unless it 

could be made out perfectly to our satisfaction, that 

upon such a point the Court below had miscarried 

in some obvious particular, we sliould never think of 

ie\ersing the judgment, or of remitting it for further 

incpiiry. But, in truth, we cannot entertain the 
slightest doubt upon the case. 


ihe facts are these. It is admitted on all hands, 
that the grandmother of the present Respondents, 

I tzier-oon-Nis.m, was, up to the year 1833, the re¬ 
gistered owner of tlie property which is now in dis- 
pute. She died in June, 1833. Upon her death she 
lett a daughter, Oomdnt-oon-Ni,sa, an only child 
who was the wife of the present Appellant, and her 
name was entered upon the registry of tl,e Collector 

as the owner, in her character of heir to her mother 
tha, i, a,ate,l ' 

oiremen, ,„d ,i,l, ,|,e u, 

OomdHt-oon.\issa died in tlie m fu 

ms and upon her death an inquiry took place,' and 
a tmvti-mmah made by the Canoongoes of tl.e Dis 

property, stating the death of the 

and the inheritance bv her danalitar ^ wner, 

.1.. Cailecr, .Ha, "„n '« 

very Canoongoes or at lea«t 'r . T 

one or two of then v, ’ by 

that they were IZ’esl: 

ladies were debarred of their tWe to 

title to this property. 
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Thfv iU'o uiioii llK' reM-i.-lw as tlu' ownors, 

i„uUm' tiu's. c-iivuinsUuKL'S. and this is also 
s.Mtod to havo boon dono witl. tlio ooasont and by tin- 

prociircHii'iit ol til*’ Ap|)(‘llant. 

1„ tbo Api.ollant oitbon oontim-ts anotlnr 

.pi nvonts bo intn.duoos wbat is cal ou 

, stranoo ladv into tbo fannly. and tboroupon a dis- 
sH-nis to'have arisen: tbo daughters quit Ibo.r 

,„a then, I'oi- tlu- i'>»l 

10 who is tbo owner of this property. As bnq; 
Uh- urandniotbor and tbo n.otbor survived and 
; lo.m'as tbo dai.,litors lived with tbo Appellant, ho 
;; natiirallv and necessarily be m p.-ession ot 

; df naqicrtv. ■ IW^sioii is nothin, at aU. in the.. 

. lice's. Possession is just as eonsi.steiit wita 

tt”\itle'of his wife's mother, and of his own wite and 
’r his ilamthU-rs. as it is with his own. Now, what 

'r t hv tlMa-id-r the other to tahe posses- 

" these estates hv violence. That is brought 

th Foah/atf.. court, which is simply a Police 
. H which so far deals with the possession that 
' ts 1.0 occupation being disturbed by violence. 

: Ition then takes place upon several occa- 

'Ttv. several .judges, and possession is awarded 
„ons hofou - , e he was then in possession, 

lo til,. Apiw'la' ■ (listiiietlv told, as they ohvi* 

»•“'“.ThTT i» -i- -» 

laid, aiK possession by violence, bui. it 

be dis uil substantiate, which 

t tve, thev must proceed in a civil 
they appoarod establishing it.” They do 

a civil Court, and then for the first time 
proceed m a ciMi 
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after the dispute has arisen, and after it became ob¬ 
vious tliat these parties were to have recourse to a 
civil Court, a document appears, to which I will 
presently advert. Observe, that from the first period 
of these disputes, althoupjh the possession only was in 
C|uestion, it was quite obvious that the persons who 
had the title would necessarily, or very naturally, 
when the title is claimed by the opposite party, state 
their title. The Court says, I eannot look at that; 
the possession is now the only question, and, there- 
foie, if A our title is not clothed with possession, you 
must go to another Court to establish that title. But 
at all events, up to this period, not one word is 

teaid of ain one of those deeds beginning in 18.1.3 
and ending in 1839. 

Now, in the proceeding which takes- place before Afr 

of 1833 '"/wJ sift 

of 1833, we find the statement, “that on a former occa- 

sion in consequence of a petition, dated 26th September 

1832, being presented by Vizier-oon-Nissa, a Permanmh 

was issued to the TahsiUar, directing him to preven 

interference on the part of Kadir BnUsh Kha,^ 

IS, on the part of the Appellant. Now, the case which 
he set up m 1840, in his answer which he alludes to 

is this_he says: “On the 9th of 
Ma,ch, 1833, a deed of gift had been made to me hv 

_ - i-ooa-Aj.wfl of this property.” Therefore this 
IS the way in which the deed of ' 

.he ,1" 

first place it is stated, that Vizier omi AC k j 

.0 the Cow, ^ 

a-, no. .0™ 
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were living were such as to make it very improbable ^ 
that at that time, at all events, or immediately about 
that’time, such a deed as this would be executed. But, khan 
it ooea on-and this which I am now about to read is MossjmA- 

the" representation of the MoWar of the Appellant 
—“that he (the Appellant) had been for a long time 
possessed and seised of the mafee and zcmndarn 
estates,” and that he “had been the proprietor of a 
™ ietv of the estates for upwards of twenty-six or 
t^-eiitv-seven years under a deed of gift from M.,ssu- 
mat rHer-oon-Nissa, deceased.” Now, this is the 
first allusion which we have to this deed of gift, and 

according to „ such a 

twenty-six fOi executed, of course it 

1 / have borne date somewhat about the year 1814 

' L .|™mst.nce »Wel, tate place «pon the 

a rif Flir-eea-m^ appe.fe to be ent.rel, m- 
f the title which is set up on the 

"“rTf the Appellant. On the death of Vizier-oon- 

-f t entered upon the Collector’s books ; and 

,d wh ch is stated for that in the deed of the 
the ground whi J 

"^^fv^eZon-NLsa, the father of the declarants, 

1 Zndut-oon-Nissa, his wife, to be inserted in the 
sumat Oon ^jeceased, which was submitted to 
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the Collector. Bui ii' you compare that with the 
statement wliicli is eontained in tlie deed of relinquish¬ 
ment from Ooiiidut-uoii-Ni.'iga, the reason which he 
there assigns for it is, that ‘^Vizier-oon-Nissa died 
leaving the Khai, proprietor, and that the Khan, in 
observance of ancient custom of the family, and also 
from motives of expediency, contemplates causing the 
registry of the name of the declarant in the office of 
the collector of this Zillah in the place of Vizier-oon- 
hiissa the deceased lady.” The two representations 
are totally inconsistent with each other. Again, upon 
the death of Oomdut-ooii-Nwsa, the reason which we 
find assigned in this deed of relimpiishment, of the 
ti of Apiil, 1839, is, that he became himself the 
owner and proprietor in consequence of the gift bv 
^^izier-oon-Ntssa; and it then goes on to state, that 
Subsequently, Mussumat Oomdut-oon-Nissa, the 
mother of Plaintiffs, departed this life by the plea 
sure of the Almighty; and the father of the Plaint; 
in consequence of the great love he bore to the de¬ 
ceased, was plunged into the depths of grief and 

rZ’t ^^tiring from the concerns 

of this ransitory world. Tn this, his state, the names 

Oointi rrA- "’"'a fowti-namah-oi 

Collector. But, again, how is this consistent’ 
The reasons assigned for the execution of these c o 
ements are utterly inconsistent with each other 
utterly inconsistent with the position in which th7 
party stood, utterly inconsistent ivith all Tirnh«l.Tr 

and all the usages which prevail in that couSv. ’' 

« 

me‘Ir;M833 't..'’! 

whole liti,, because thr's^' "■» 

subsequent instruments are 
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niiM'C'lv I'oliiiquisluiR'iits, luit grants, hut an admission 
of till' tillo of tho Appollant, foundwl ui)on the original 
deed of Tiiey are not intended to eonfer, and 

do not express to eonfer, any beneficial interest then 
vested in the parties exeenfing those instruments to 
the Appellant, hut are a recognition hy them ot the 
interest pre\ iously existing in him. The whole case, 
therefore, rests upon the deed ol 183.i, which is first 
stated in the year 1840 to have been made twenty-six 
or twenty-seven years ago. and which, when it is in'o- 
duced, is expressed to have been made in the month of 
.l/rt/r/(, 1833. Tt is i'i)on that document alone lhal 

the title of the Appellant must depend. 

Xow, when this deed was produced before the 

Smhlr’r Aiiieni, {who seems to have investigated this 
ease with very great accuracy, and to have given, as it 
appears to us, a very able judgment upon the matter,) 
Ihe Defendants insisted that the deed was a forged 
deed, and amongst other proofs that it was forged, or 
■,t least that it was not what it purported to be, they 
said upon this instrument is a stamp, which was not 
in u'«c at the time when the stamp is alleged to have 
been granted. It is not as if that objection had been 
laken°at the hearing of the cause wfithout the atten¬ 
tion of the other side having been called to it, for it 
ippears bv the proceedings, that on the 18th of 
S^ember', (which I take to have been in the year 
1841 ) the Plaintiff’.s VakeA put in a petition to the 
following elfect, that the Defendant had put in a 
foroed deed of gift. The stamp professes to have been 
ouixdiased on the 19th of 18.32, whereas on the 

19th JvUj, 7832, no stamp paper of Rs. 8 value was 
1 •' and since the stamp was not sold by the Go- 
officers on that date, the Defendant must 

veninieni ui-'- 

G G ^ 
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liavo acquired llie stamp by embezzlement, or the 
stamp must have been lost by Government, and on it 
the Defendant had fabricated his forged deed. Plain¬ 
tiffs, therefore, pray that the stamp may be forthwith 
examined ; that the register of stamp duties be called 
for by a proceeding, and lliat justice be awmrded. 
Here in 1841, therefore, tlie attention of the Defen¬ 
dant is called to this circumstance, as affecting the ge¬ 
nuineness of tlie deed ; he is told, you have produced 
an instrument wdiich purports to bear a stamp sold 
on the lOtli Jnhf, 1832 ; and on the 19th of Jnh/, 
1832, no such stamp as that w’as in existence ; and 
they pray to have an inquiry. Accordingly, the deed 
w-'as examined in the presence of the Val^eeJs of both 
parties, and an order w'as recorded, that as the re¬ 
cord Avas under despatch to the Sudder Court, no 
inquiry could at present be instituted. Subsequently, 
it appears that an inquiry Avas instituted, and the 
Plaintiffs produce an extract from the register of 
stamp sales for the 19th of July, 1832, Avith the seal 
and signature of the Collector. The date of the stamp 
can noAvhere be found in this document ; indeed, it 
appears from the register that on that day no paper 
Avhatevcr of Rs. 8 value Avas sold, nor did Vizier-oon- 
Nissa purchase any stamp Avhatever on that date. 


For these, amongst other reasons, to AAdiich we will 
presently advert, the Sudder Ameeu Avas of opinion 
that this deed was a forgery. The case, hoAvever 
goes up to the Sudder Court, and the Judge of that 
Court, Mr. B. Tailor, not satisfied Anth Avhat had ap¬ 
peared before the Court below, thinks it necessarv to 
have a turther iiKpiiry with respect to this stamp. 

had appeared that by the list of the stamps sold on 
that day, that no stamp of Rs. 8 had been sold, and 
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no sfiinip wlintevor Inul been sold to Vizivr-onn-Ninsa ; 
l)nt il lind not appeared wlielher at that time stamps 
of that ebnracter had been issued by the Calcutta khan 

t' » 

(^ovornmont : and for tliis roason he refers to the mussuma- 
Calcutta issuer of tliese stamps, and from him a re- fusseeh- 

, • 1 j 4.1 ^ ooN'Nissa. 

port is made, lliat no snob stamp was issued at that 
time, aud that none was despaleliod to tliis partieular 
Provinee until fbc niontb of Scptrwher, 1832. Upon 
this, be finds, from the report of the Collector, that it 
is clear, that the “ endorsement of the sale of the 
stamii paper is a fabrication, as the paper was not 
despatched from Calntlta before the month of f^eptrm- 

ber, 18.32.” 

Now, is it possible to say that those parties could 
require anv further evidence with respect to this fact, 
whatever mav be the nature of it, than this? They 
had a copy of the file of the Collector, which contains 
an account of the sale of stamps for the purpose of 
preventins>' the fabrication of instruments ; they had 
the file o^f stamps sold on that day produced. No 
stamps of that value were sold at that time, and no 
stamp at all sold to TbViVr-mm-N/s.sa. They had, in 
addition to this, the fact subsequently established by 
the Collector, that no stamps of that kind were issued 
at that date, and none were sent to that Province 

until the month of Septemher, 1832. 

But this is not the only ground upon which the 

Court below, proceeds. The reasons which the 
Suthler Amcen assigais are these:-'‘First, the stamp 
. on which the deed is written was manufac- 
'ed in 1832-33 ; Ibe .stamp is stated to have been 
sold in fialinriinporc on the lOtli of July, 1832 ; it 
•'s therefore, obviously absurd that paper manufac¬ 
tured in 1832-33 should have been sold in Saliarun- 
wre in 1^32. Secondly, Plaintiffs have applied to 
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lliL' regisier of stamp sales lor the 19th July, 1832, 
with the seal and signature of the Collector, and this 
exhibit ai)pears as No. 2()3 on the tile. The sale of 
the stamp can nowhere be found in this document. 
Indeed it api)ears from the register, that on that day 
no paper whatever of Rs. H value was sold, nor did 
^ izier-ooii-Msm purchase any stamp whatever on 
that date. Thirdly, the stamp was purchased on the 
19th of tfuly, 1832, while the deed of gift was en- 
gr(»ssed on it on the 9lli March, 1833, or nine months 
alter the purchase. Xo reason appears why this 
stamp was purchased eight months prior to the 
making ot the deed. Fourthly, the stamp bears an 
indorsement as follows:—* This paper is sold for the 
purpose of writing an agreement.’ Jt is not stated 
that the stamp was sold for the purpose of writing a 
deed of gitt. Then, after making other observations 
upon this document, and stating the number of wit¬ 
nesses, he says, ‘ tliese twenty-two are witnesses who 
appear on the margin/ The Defendant has caused the 
depositions of Budder-ood-deen, Gholah Sing, Munsub 
ha!, (ihasee Ram and Kemce-oodMeen, in all five wit¬ 
nesses to be taken, and although directed to adduce 
liQ whole of the witnesses in the proceedings of the 
^^th June and 3rd July, he has not caused the deposi¬ 
tions of the remaining witnesses to be taken. AVhen 
the order to eause the testimom- of the remaining 
witnesses to be taken was pressed upon the VakeeL^i of 
t^ie Defendant, on tlie 9th of the current mouth, the 
Deleudant s I „keels distinctly declined. It is obvious 
n.erefore that if this deed was a true document, the’ 
De endant ^vould uot have thus evaded causing the 

«ix-hT"'of tl taken. 

_.x hh of the five mtnesses whose testimony the 

Defendant has caused to be taken, two witnesses 


ox APPEAL FROM THE EAIST INDIES. 


431 


iiauielv, Ohaser h'am and Minisiib Rai, are the Canoon- 1853- 
fwes of the Mrhal. In the foHii-namah of Vizier-ooti- kadir 

liUKHSFI 

Nissa, wliic'h \ras submitted to the Collector, with the khan 
di'Zi^c of the '1 olistiddi' ot the Mchdl, dated 4th Aprilf 


1834, a copy of which Ilusrin Bukhsh Khan and Shum- 

shair Khan, as Plaintiffs, have filed in their suit pending oon nissa. 


as No. 14,298, Ihis identical Ghasee Ram and Munsub 
Rai, jointly with Choonee Lai and Jewahir Ring, Ca- 
nuongocs, have distinctly mentioned the deed of gift 
alleo-ed to have been made by Vizier-oon-Nissa in 
favour of llosein Bukhsh Khan and Shumshair Khan, 
which deed was subsequently set aside by the Com¬ 
missioner on an appeal by Oomdut-oon-Nissa.” That 
was the document which was supposed by the 
Appellant’s counsel to have been the deed of gift 
in question, in this case, but it is not. It then 
goes on to say:-“ But of this deed of gift pleaded 
by the Defendant, which the witnesses declare was 
wtuessed and sealed by them, no mention whatever 
is made in the fowti-namah. The fowti-namah of 
Oom 'dut-oon-Kissa, copy of which the Plaintiffs have 
filed in this suit, was also drawn out by these iden¬ 
tical Mmsub Rai. Choonee Lai, and Jewahir Sing, 
Canoongoes ; but neither in this have the aforesaid 
witnesses made any mention ot the deed of gift pleaded 
by the Defendant, but have stated that, on the death 
of Oomdut-oon-Nissa this property passed by inherit¬ 
ance to the Plaintiffs. 


It appears to us, therefore, that even if there 
were no suspicious circumstances attaching extra- 
neously to the instrument which is here relied upon, 
the whole circumstances of the case are so utterly 
inconsistent vnth the existence of any such document, 
and that these transactions are so entirely inconsistent 
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whU uliat co\iUl possibly have taken place, it sucii a 
deed ot* gilt liad l)een execiitetl, that tlie decision of 
tlic (’ouvt bel(»\v is llie correct one ; and when we add 
to that circumstance tlie extreme suspicion and utter 
iinpossihility (d’ its being a document such as it pur¬ 
ports to l)e, and maile and executed at the time at 
wliich it purports to have iteon, we tliink that the 
Court l)elow could by no i)ossibility liave come to any 
otlier conclusion than that at which they have arrived, 
and that the appeal must bo dismissed, with costs. 


l\Ai Sin Kism.x 


A l>lfrl!(Uff, 


A N D 


Kai Ucin Kisuk.n* 


Iif'siK) udcnf,* 


On ai/tn'a( /rma fhr Sndf/rr Ih irannif Aflairinf, Sorih 

H i'st lA'ncnivt <, Itfjiif/a!. 

£ —Suij f.,r ;( ,ii,r ,„t iuron^ls—Proof—lSanker'a books 

Ai titni ttx Uank'-iy. ajjuli’sl Ut«' r* {>rrs(nt;Uivc of a *l€coasi''l custonioT, to 

«'l au ;u*vi*unt alU goa to bo «luo to the Uaiikmi by the *lo- 
naseil at tno tinu* of hi:* tloatli* by the Court♦ no siitis 

tuctorj proof having been given that suvli bahiiico was Such fiiiiling 

sustaiuo.I on appeal by the Juaieial Committee. 

Ihr pi o.lm-tion of banker’s books, with the entries of th. itruis 
eonstitnting the tbnnainl, kept aceoriling to the »*^tabHsbe«l etist*M,s of 

J/d/Mpnas ill In lia, is not of itself suftieient c\i.leuee to establish sueli 
IV elaini, strict proof of the ilcbt being retpiire'!. 

''y the Aiipcllant. and 
Rat Ram A'is/ieii. baukoi> at Z>V„(„t v, against the Kc- 

•present; Member^ of the .a /> ^ 

Hon. Lord Justice I^dvt lirul- the R ‘ ht 

Knt.. the Right HonL. v,l s-o Tn ’ Ry®"- 

John DotUon, Knt ^ ^ H„a Sir 
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spoialoul, as repivseiiUng- his latlier, Uai Buiisevdliiir, 
deceascil, a eustuuK'r ul’ lhal bank. T'he object of 
the suit was to recover from the Defeiidaiil, as such 
represfiihilivo, tlio suui ot Ks. 42,41(i Tin. 6p., beiug 
an alleged balance upon a banking account, and 
claimed bv the I’laiiditi's to be due from the Defen¬ 
dant's futlier to the Firm, for loans, transactions, and 
managing an estate in which llai Bunseedhur was 

interested. , .. .a' 

The plaint was lilcd in the Court ot the cil> of 

Baiarc^, on the 18th of Fcbruaiy, 1889, by the Ap¬ 
pellant, Uai Sn Ais/icu, and Itai Bam Ais/icu as 
riainliffs, and parties interested in the hrm against the 

Kespondeiit. After stating that various , 

from time to time, taken place between the 1 ainlifls 
lirm and the deceased, Bui Bun.ccdhur, and that ifai 
Baiistedhur was in the habit of remitting the balances 
from time to time due, by liouiulie.s, to their lirm, the 
1 • I -dleoed that the deceased Bat visited Benares 

CkJ, i .. . (.... 1»37), wl.." 11.= 

liffs demanded payment of the balance due to them, 

la h. p.o«i«»7 1“' ‘'t “ 

p / a That the deceased, after a shoit stay, 
” "i to Faina That about this time new books 
beLg opened in the Plaintitfs’ koiki ; and 
‘‘omit showing a balance due by the deceased to 

PI -'Tiffs on the 5th Boodee Jeyt, Sumbut 1895 (a.d. 
X amounting to Ra- 4'2,416 10a 6p. was made 
f s usual, and sent to the deceased, with a request 
? t he -imount so due might be remitted, and dis- 
Unctl ■ explaining that down to that time intmst had 
V. chaioed at the rate of 8 anas per centum per 
according to the practice of Uahajuns ; but 
S as the money due on account had not been paid 
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when due, and since it had become necessary to urge 
their demand, notwithstanding* which the money had 
not been paid, PlaintilTs had determined to charge 
interest for the time to come, mthout exception, till 
the money sliould be paid, at the rate of one rupee 


per centum j)er month, and that it behoved him to 
remit the sum due to Plaiiititfs* kothi \\ithout delay. 
That in consequence of the Rai being sick, delay in 
sending the money demanded took place, and, with¬ 
out remitting it, Rai Bunseedhur died, in the month 
of Sawun Auffust, 1838) of the same year. 

That demands had been made at Patna upon the 
Respondent, the son and heir of Rai Bunseedhur, for 
pa^-ment of the amount with interest, which he re¬ 
fused to pay. The plaint tlien specified the amount 
claimed to be, according to tlie ledger balance dated 


Jeyt Soodce 51h, Suuihut 1895, as follows: principal 

sum, Rs. 42,416 10a. 6p.; and interest, Rs. 3,817 8a., 
making a total of Rs. 46,234 2a. 6p. 

The Respondent, by his answer, objected, first, to 
the jurisdiction of the Benares Court to entertain the 
Plaintiffs’ claim, as he was a permanent resident of 
Patna and that by Secs. 2 & 3 of Reg. XIII. of 
1808, Sec. 7, Reg. III. of 1793, the suit ought to 

ave been brought in the Dewanny Court of the City 
of Patna, and not in the Benares Court, and insisted 
that the Plaintiffs ought to be nonsuited on that 
ground. Secondly, he insisted that the Plaintiffs 
were not entitled to recover, as it appeared that, be¬ 
yond the huhi-khatas (books), which were in their*own 
control, they held no document nor proof of their 
claimand, therefore, according to the Circular order 
of the Sudder De„u, Ada,clut of the 3rd of August 
1838, such a da.m, unsupported by a deed executed 
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oil a stamp, could not lie eiiloiTaiued. Tlurdly, that 
the I'laiiilitls had vaguely slated their claim at Rs. 
4d,41ti 10a. tip., hut that it did not appear whether 
this sum was received at one time or by several pay¬ 
ments, nor oil what dates and in years, or whether 
the debits were for cash or otherwise: all which par- 
liculars the I’laintilfs had intentionally kept back. 
Fourthly, he denied the allegations in the plaint, that, 
on the death of liai Btinseedhur, repeated demands 
had been made on him through the gomasUah of the 
kolhi at Patm. h'iftlOy, that the father of the Plain¬ 
tiffs was the ostensible proprietor of the kotht, while 
the names of the Plaintiffs were used as a fiction, 
and that while the real proprietor was Uving, a suit 
in the names of the feigned owners was directly op¬ 
posed to Sec. 8, lieg. XXVll. of 1814, and the Cir¬ 
cular order of the 27th of July, and the proclamation 
of the Siiddi'i' Dewanny Adawlut of the 25th of Sep¬ 
tember 1809. Sixthly, the Respondent submitted to 
the judgment of the Court whether, according to the 
Plaintiffs’ statement, that, except the buhi-khata, they 
had no deed executed by Rai Bunseedhur or the 
Respondent for the principal sum, their claim for in¬ 
terest whicl. in the first instance was 8 annas per 
centum per month, and then, in consequence of de¬ 
fault was charged at the rate of one rupee per cent. 

. l,nnth for which also they had no voucher, was 
f‘able Seventhly, that the allegation of the Plain- 
Pff that the Defendant’s father promised, in Benares, 
, pay the money, and that the account was sent to 
1 Defendant’s father, at Patna, was untrue, and the 
Defendant submitted that, as the Plaintiffs had no 
• written or signed by the Defendant’s ancestor, a 

verbal Promise set up by the Plaintiffs was of no 
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avail ; and he finally submitted that, if the Court 
should be of opinion that it had jurisdiction in the 
case, then that the Plaintiffs ought to be required to 
be explicit in the statement of the claim, furnishing 
an account embracing the several items from first to 
last, and the date and year of each ; that these items 
should be compared with their books, over which they 
had full control ; and that an answer should be taken 
from him touching each item, and that he, the De¬ 
fendant, would produce his counter evidence to each 
fact. 

A replication and rejoinder was filed. It is unne¬ 
cessary to notice in detail the contents of these fur¬ 
ther pleadings, except that in their replication the 
1 laintiffs did not aver any acknowledgment of the 
account or balance by the deceased, but rested their 
claim to recover the amount sued for, solely on'the 
entries made in the buhi-khata of the firm, which they 
allepd to be conclusive against the whole world, and 
to be the basis of all transactions, and that in all 

Courts the hnhx-khata of Mahajuns was admitted and 
received as trustworthy. 

At a proceeding of the Court held on the 12th of 
ep ember, 1839, the Vakeels of the Defendant and the 
am 1 s weie examined, and the Court declared the 
us probandi in the suit was on the Plaintiffs, and it 
was ordered that the Plaintiffs should file a copy of 
e account current of Rai Bunseedhur with proofs of 
tae ite^ therein contained ; also proof that in Kooar 
Sunifeut 1894 (x.n. 1837) the father of the Defendant 
P mised to pay the money, and that deaUngs in hoon- 
&c., existed between them. 

In consequence of this order, the Plaintiffs filed a 
Py of an account and examined witnesses. The 


ON' APPEAL FROM TJIE EAST INDIES. 


437 


count llius tiled commenced with the year Simbut 
1892 (a.i). 18;i5-()), beginning- with an item of Ks. 
34,245 14a. to the debit of llai Bimseedhur. At a 
proceeding- of the Court on the 22nd of November, 
1839, the Court took notice, that the accounts thus 
filed were not chronologically entered, and ordered 
that an account current of the above sum of Rs. 
34,245 14a. should be filed. The Plaintiffs then filed 
an account current for the years 1889-1892 (a.d. 
1832-1835), beginning with a balance of Es. 20,043 14a. 
to the debit of Rai Bunseedhur. 


On the 13th of Aprd, 1840, the Court, after no¬ 
ticing that although the Plaintiffs had brought seve¬ 
ral witnesses, they had not produced evidence to the 
items in the account current, nor had brought their 
buhi-khata into Court for inspection, it was ordered 
that in three days they should put in their evidence 
to prove the items entered in the account current, 
and also should prepare abstracts qf their accounts. 

On the 16th of AprU, 1840, the Plaintiffs filed a 
petition, by which they submitted that the evidence 
already’ put in was sufficient evidence of the items, 
and presented the original account books ; they also 
alleged that Bai Bunseedhur, on the 23rd of July, 
1831 had executed a roukah, whereby he had acknow¬ 
ledged a balance as due from him of Es. 20,401 
15a. 6p. on the 16th of March, 1831. 

By orders of the Court made in September, Octo¬ 
ber and November, 1840, Ameens were deputed to exa- 
^•ne the books of the Plaintiffs, and report whether 
rte” same were regularly kept, and with such report 
send an abstract of the several kinds of items. 
Pursuant to these orders, on the 5th of February, 
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rai SRI Flaiutifts, according to the custom Mahajuni, were in 

KISHEN 

K every respect true and trustworthy. The abstracts 

furnished contained a digest of the items, show¬ 
ing that the demand of the Plaintilfs was principafly 
constituted of sums not alleged to have been paid to 
Rai Bunseedlmr himself, but to the Plaintiffs’ father, 
Rajah Putni Mull, and to other third parties, for which 
it was alleged (though not proved) that Rai Bunseed- 
hur was liable. 

After some interlocutory proceedings and evidence, 
the Court, on the 12th of July, 1841, ordered the 
case to be tried with the aid of Assessors ; who having 
been appointed, they, with the Court, investigated the 
case. The Assessors were of opinion that the state¬ 
ments in the plaint respecting the accounts were urn 
satisfactory, and that a supplemental plaint ought to 
be filed ; and, by an order dated the 23rd of May, 
1842, the Plaintiffs were directed to file a supple¬ 
mental plaint containing an abstract of the accounts, 
that it might be seen on what ground the account 
rested, and from what date the transactions com¬ 
menced, and under what dates the items claimed ap¬ 
peared. ^ 


In pursuance of this order the Plaintiffs filed a 

supplemental plaint. The Defendant, by hie answer 

insisted as before, that the Plaintiffs’ own accounts 

wei-e no evidence of their demand ; that the other 

^'■^"e>^ce adduced by them did not establish theH 
case, and was unwoithy of credit. 

Ih^Pllinta ^ f,"" '“2. Ike Pefe* „f 

b) tb. Conn, The gener.l res„l, „f ,he eridene. 
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wasi, that the Plaintiffs iieitlier proved payment by 
tliem of tlie items with whieli they sought to charge 
Uai Biiii.cirilhi(r's estate, nor established his liability for 
such items if really paid by the Plaintiffs. Tin' evi¬ 
dence given of the rookaJi or iieknowledgment of the 
.3rd of Jiili). 1831. was mnsatisfaetory. 

The Assessors differed in their view of the ease. 
One w.'is of opinion, that the Plaintiffs had entirely 
failed in proving flieir claim, and that they ought to 
1„. nonsuited : the other two, though not agreeing in 
their views, gave their opinion that the Plaintiffs were 

entitled to recover. 

The Zillah Judge, Jlr. Biraz, on the 11th of Au- 
Oiisf. 1842, decreed in favour of the Plaintiffs for the 

amount sued for, wdth costs. 

The Defendant appealed to the Siidtier Denmimj 

Court at Allahahail ui’ging, among other grounds of 

appeal that the decree was invalid, having been 

adiudicated bv the Judge on the day of the Nag Pan- 

chewee vacation. This objection was held fatal, and 

the Zillah Court’s decree was reversed, and the cause 

remitted to be tried Jc aero. , „ p, • 

About this time Bai Bam Kmhn,, one ot the Plain- 
lift's, died, and the proceedings were afterwards carried 

on bv Bai Bri Kishen only. 

The suit, having been tran.smitted back to the Zil- 

Ink Court, was again considered, and on the 14th of 

Lntemher 1843, Mr. Biraz, the Judge, pronounced 

fhe Court’s decree in favour of the Plaintiffs. 

The Respondent appealed to the Sudder Dewanny 
lut fof the North Western Provinces. At this 

f ***^ of the proceedings 'the Respondent abandoned 

1 - plea to th.e wAfit of .'jurisdiction', and desired that 
tS ca se should be decided on . the merits.. ■ • • 
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The appeal was then brought before the full Court, 


consisting of Messrs. Benjamin Taylor^ George Powney 
Thojnpson and James Dainson, Judges of the Sudder 
Court, in accordance wnth the provisions of the Act, 
No. II. of 1843, and a joint decree of those Judges was 
pronounced on the 7th of April, 1845, which reversed 
the decree of the Ziilah Court. The principal grounds 
of the Court’s decree were thus stated:—“ The Court 
are of opinion, that the Plaintiff has failed to esta¬ 
blish the nature of the dealings between the parties, 
that the evidence of the witnesses to Rai Bumeedhur^s 


acknowledgment of the debt, at Benares, and to the 
' khxit ’ (document), admitting that he was indebted to 
the Plaintiffs’ father, in the sum of Rs. 20,400 15a. 6p., 
on an adjustment of accounts up to 1889, is totally 
unworthy of credit, from the contradictory and con¬ 
flicting testimony of the witnesses. In regard to the 
other points recorded by the Judge, the Court are of 
opinion that the entries in a banker’s books, unsup¬ 
ported by any proof of authority to expend the sums 
on account of the person from whom the money is 
claimed, or any acknowledgment by him of the balance 
cannot be received as proof against him. This case 
was tried by Assessors in the Judges’ Court, who de- 
rfare that the custom prevaiUng amongst bankers and 
merchants, of keeping copies of letters, forwarding 
extracts from the accounts to the constituents at th! 

claim. The to oth. t his 

it is shown that large sum n * account, 
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vi’lutives luid deja'iidiuits. Tliere is no aulliority what¬ 
ever from the Defendant or his father tliat the sums 
should be paid on their aecoiuit, neitlier is there any 
acknowledgment on their part of the correctness or 
otherwise of tlie accounts said to have been trans¬ 
mitted by the Plaintiffs to them at various times 
between tlie years 18(i7 and 1894 Sumbut, al- 
thoush from the Plaintiffs’ books it would appear 
that the accounts had been adjusted twenty-three 
times. The Court is, therefore, of opinion, that the 
Plaintiffs have totally failed to establish any claim 
against the Defendant, and reverse the decision of the 

.Judge.” 

From this judgment (he present appeal was brought. 

The sole (piestion argued was, whether there was 
sufficient evidence to substantiate the claim of the 
Appellant It was insisted by the Appellant that en- 
,,ies in bankers’ books, accurately kept according to 
the custom of Mahajuus, ought to have been treated 
bv the Smider Court as conclusive evidence, accord- 
to the custom of merchants in India, of the actual 
balance due, independently of the other evidence, con- 
.Utimr of the rookah and letters, and the parol proof 

acknowledginent by Rai Bunseedhur ; which the 

Anucllant submitted fully proved that the debt claimed 
b, the suit was due by the Respondent to the Firm. 

Mr. RoupelJ, Q. C., Mr. Forsyth, and Mr. Maule, 
were heard in support of the appeal. 


Mr Wigram, Q. C., Mr. Lloyd, Q. 
Edmund F. Moore, appeared for 
dent, but were not called upon. 


C., and Mr. 
the Respon- 
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Judgment was delivered bv 
The Lord Justice Touner: 

Their Lordsliips do not think it necessary to hear 
the Respondent in this case. 

The nature of the case l)et\veen the parties is this. 
The Plaintiffs are bankers, and they bring this action 
against the Defendant (the Respondent), who is the 
sou of a deceased customer, for tlie purpose of reco¬ 
vering a balance which they represent to have been 

due to them at the time of the death of that customer, 
in the year 1838. 


^ This question has been fully investigated by the 
Siiffr/er Dewanny Adawluf, and the Judges of that 
Court have arrived unanimously at the conclusion 
that the case made by the Appellant cannot be sus¬ 
tained. It is very difficult, of course, for us to think 
of reversing the unanimous judgment of the Judges of 
that Court, who had greater facility and better means 
of adjudicating upon questions of this nature than we 
can have upon the simple question of fact ; and unless 
therefore, we are satisfied by clear and convincing 
proof that the Judges of the Court below have, upon 
the evidence produced, arrived at a conclusion inca¬ 
pable of being maintained, according to the case which 

P "^Pected 

that this Court would reverse a judgment pronounced 

after due consideration of such evidence. 

Now, the question which we have to consider he7e 

balance of Rs 42 4^6 ticl T. " " 

actuallv due to them at th * f 

mcns.edhur. The evidence which has been adduced 
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upon tlieir i)art may be ela-ssed under three heads. 
Tlio first coTisists of what is called a rookah, or an 
acknowledgment of a balance, said to have been signed 

bv Bai Buuseedhvr ; tlie second, the letters said to 

« 

l)pc*ii writtGii liG! i find tliG third, 

of the parol evidpiico addncpd hpforp thn Court for 
tliP purposp of proving- admissions by Rai Butiseedhnr 
of thp amount of Rs. 42,416 having bopn dup from 
him for tlip balaupp of his acpount with thp Plaintiffs. 

N,)w, with vprprpiipp In thp ronhali, suppo.sp -we as- 
siimp, for thp prpspiit purposp, that it is perfectly 
genuine, the Plaintiffs’, books can amount only to an 
Llmission of the balance due at the time when that 
rookah was signed ; and it will amount, therefore, only 
to an admission, that on the 3rd of July, 1831, the 
date of the rookuh Rs. 20,4.50 were due from Rai 

Bumeedhur to the Plaintiffs ; that of course is no evi- 
deucp that the sum of Rs. 42,416 was due at the death 
of Rai Bimecdhur. seven years after the period when 
the rookah was signed ; therefore, if the case rested on 
the rookah alone, there would he no evidence upon 
which it could be said that the conclusion of the 
Court below could be in any degree impeached. 

Then upon the second branch of the AppeUant’s 
ease some letters alleged to have been written by Rai 
Bunseedhrr are put in, but we do not find, upon an 
examination of these letters, that they contain any 
distinct admission of any exact balance due from him 
t the period when those letters were written ; and 

Lpo.i.f= .v» ii»t '»'> ”7 "I; 

the period of 1836, two years before the death of 
Rai Bunseedhur. The same principle.that appRes to 
rookah applies equally to the admission contained 
_ . • ‘ H H 2 
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in those letters, even if those letters had contained 
'diiy admission of an ascertained balance due from Bai 
Biinseedhur. The documentary evidence wholly fails 
to prove the case which has been alleged on the part 
of the Appellant, and the Appellant, therefore, if he 
can maintain his case, must maintain it entirely upon 
the parol evidence. 


Now, looking at the character and position of the 
witnesses who have been called to establish the ac¬ 
knowledgment, alleged to have been made by Rai Bun- 
'^redhufy in the year 1831, all of whom were servants 
of the Appellant ; looking also at the fact that no 


account appears to have been delivered to Rai Bun- 
'^eedhur, at the period when those admissions were 
made ; it seems to their Lordships, that it is impos¬ 
sible, consistently with justice, to deal with those ad¬ 
missions as binding upon the Respondent, for the 
purpose of establishing a debt to this amount as due 
from the estate of Rai Bunseedhur at the period of 
his death. It has been very truly observed by Coun¬ 
sel in the argument of the case upon the part of the 
Appellant, that the Plaintiffs below have in truth pro¬ 
ceeded upon the assumption that their books would be 
sufficient evidence for them to establish a debt against 
Rai Bunseedhur^s estate ; but, of course, it is unneces¬ 
sary to say that they have been wholly mistaken in 
that assumption, and that these books could not with 
out further proof, be used in evidence as against Rai 

and these books to be in all respects genuine those 

Appellants case, and the parol evidence is, in their 
Lordships judgment, wholly insufficient for that pur- 
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Rnl, ill tlius dealing will) the ea.se, their Lordships 
consider that tliey have given tlie Appellant a very 
great henelit ; for, looldng at the evidence and at the 
circuinstanees under which that e\idence has been 
brought forward, it seems to their Lordships very 
difficult, to say the least of it, to consider that tho.se 
documents are true and genuine documents. This 
action was founded upon the banking account ; the 
Defendant, (the Respondent in the present case,) 
in his answer to that action, strictly challenged the 
Plaintiffs (now represented by the Appellant) with 
having nothing to maintain their case but their own 
books, and he disputed the admissibility of those books 

as conclusive evidence against him. The 
therefore, must then have been fully appnsed that it 
.vas necessary to bring forward evidence <^onMvy 
of those books, that occurred in the year 1838, but it 
was not until the year 1841 that these documents, the 
rooM and the other letters, were brought forward on 
the part of the Plaintiffs. Now, none of the witnesses 
hat have been produced, have in any manner identi¬ 
fied the documents ; but independent of that, when we 
evimine the parol evidence upon the subject of the 
Til it appears that two of the ivitnesses who were 

th.l rooM .-.s Witte". te"' "■ 

consistencies in the evidence. Then, again, in consi- 
le ing whether any weight can be possibly given to 
.hose documents, as evidence in the cause, the cha- 
■acter of the vdtnesses must be taken into account ; 
and with reference to several ; indeed most of them, 
thev were the Plaintiffs’ servants ; and one of whom, 
whose evidence the Appellant’s Counsel mainly 
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relied, Afma Batf/ Ditchit, appears to have been the 
servant of the father of the Plaintiffs. 

Besides these circ-umstanees, which attach suspicion 
upon the documents, the cliaracter and nature of the 
accounts are also to be considered. Now, the account 
which is furnished on the yjart of the Plaintiffs con¬ 
tains, amon«; other items, a very large number of items 
for payments made by the Plaintiffs, as it is repre¬ 
sented. for pensions to or allowed to different mem¬ 
bers of the family of Bajah Pitfni Mull ; but it is most 
siiiffular that though several of those payments were 
said to be made by the authority of Bai Bunseedhtir, 
>et proof of the authority to make the payments 
wholly fails, except as it is proved by the accounts. 
Independently, however, of that, it appears that those 
payments have, ever since the death of Rai Bun- 
seedhur, been continued to be allowed, and to be en¬ 
tered into the banking account against Rai Bnnseed- 
hur^s estate. 

Looking, therefore, at this case in every point of 
view, we are perfectly satisfied that this Court cannot 
with any reasonable safety, disturb the judgment which 
has been arrived at by the Court below, and this appeal 
must, therefore, be dismissed, wdth costs (a). 


(a) Upon the question of the admission of account, or hanker’, 
books as sufficient endence of itself of a debt see ^nmh * 

V. .. . Manik-kc (1 Moore’s ind tT'/Z 

Bintsee Dhnn Nmifiee v. Mirza Mahome<1 SUumtff (2 Ben ^Sud'"’’ 
Rep. 271). See also Macphen.ou “ On CiWl Procedure/’ p. 
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Robert Watson 


Appellant, 


AND 




Srkemvnt Lat. Khan 


Respondent.* 


On appeal from the Sadder Demaanp Adawlaf at 

Calcutta. 

Srvenue sak—F.ffect on umler-tenurfs—SeUing aside 

holijer Bight of to applg —Tow.'ifnic/ioir Bights of third 

parties. 

The richt to impeach a sale of lands for arrears of Government revenue 
extends .fot only to the defaulting i>roprietor, but to derivative holders under 

11 m 

T» T>.« YT nf 1822 sec. 30, all underleases are extinguished by 

tic ,;o,r tor's Ian,Is for arrears of revonne. an.l 
L“r;nr.t:e,”‘ta‘.!: Ihe'lan.ls clear of all nn.ler-tenores, 

4 1 ixt? rffcvinnnipnt i‘or arrears ot revenue, the Go\eriiment be- 

At u sale by afterwards granted a lease of the lands for a term 

came purchasers, ® oossessiim. At the time of the sale 


- ^ Hnnhts as to tuc legality of the sale, offered to give up 

quence and to restore the lands to the original propne- 

rights under tl>e saK ajid^.t ^ .^his offer 

tors, subject to y*® ® between the Government, the original pro- 

resulted in /*^"Qof,ernmLt lessees, and eventually the original pro¬ 
prietors, lease to the Government lessees to a part of the lands 

called the jpggee for possession: Held (reversing the decree of 

suit by the 'f^'"‘/^^7hat llv Ln Reg. XI. of 1822, sec. 30, the istimrarg 
the by the sale for Government arrears, and, that the 

lease was determi restored to the proprietors, sub- 

arrangement ny Government lessees, was in the nature of a com- 

joct to the rights t ^ ^ unconditional restoration as amounted to a 
promise, “®V G.e eonsequent revival of the istimrary lease. 

a suit had been brought, and a decree of the Court made 

for Gio reversal of the sale. 

The Respondent, not having appeared, the appeal was, after two years, 

The Respondent in this appeal was the Plaintiff in 
the original suit, which he instituted against John 

« f. Afombers of the Judicial Committee,—The Lord 
T Brace, the Right Hon. Sir Edward Ryan, Knt., the 

SrHon. Sir John Jorvis, Knt., and the Lord Justice Turner. 


3 rd Keb., 
1854 . 
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1854. set aowii for hoaiiug ex parte. Before the hearing, the Respondent ap- 

^ pearea, aiul moved, under special circumstances, to postpone the hear- 

VATSON mg for six months, to enable him to lodge his case. The Judicial Com- 

7, .... terms of having t)»e appeal heard at the next sit* 

l Bi‘g8 ; restraining him from doing anything in the interval to the preju- 

. . (ice of the fund in the Court below, and with payment of the costs of 
the application. * 


^atsotif deceased, Robert Watson (the present Appel- 
lant), and Rajah Ajnadhya Ram Khan, and others, as 
Defendants, to recover possession of certain lands 
called the Hoodda Satpateo and Mouza Barwa, in Zil- 
lah Midnapore, and for mesne profits and interest. 

The Respondent rested his title to these lands on 
an islimranj, or perpetual lease at a fixed rent, granted 
m the j’ear 1818, by Rajah Mohan Lai Khan, a former 
Zemindar, to the Respondent’s father, in the bename 
(fictitious) name of Kalee Pershad Roy, his servant. 


It appeared that the Zemindary was, in 1837 in 
the possession of Rajah Ajoodhya Lai Khan and’ his 
brothers, as joint proprietors, they having succeeded 
by mhentance, as co-heirs, on the death of. their father 
Rajah Mohan Lai Khan. On the 1st of September in 

hv consequence of arrears of revenue due 

by them to the Government of Bengal, in respect of 
e land revenue payable on the Zemindary, the Go- 
rnmeii put up the Zemindary for sale by public 

auction, under the provisions of Ben. Reg. XI. of 

• ^ 0 purchaser having appeared, the Govern- 

» y their Collector, bid for and became pur- 
asers thereof. The Government afterwards granted 
a ease of the lands to the Appellant and his brother, 
0 n Watson, for a term of twenty years, at an annual 
lent of Rs. 120,000. The lease contained several con- 
^iionsj^^to one of which was annexed the following 
no e. All Ijaras or farms granted by late proprie- 
oi’s, an all tenures created since the decennial set- 
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tlemeiit, not coming within the exceptions specified in 
sec. 30 (a) of Ben. Beg. XL of 1822, have been an¬ 
nulled by the sale of the estate, and may be set aside 
by the settling officer.” Messrs, ira/sows entered into 
possession, as lessees ot the Bengal Government, the 
auction purchasers. The usual notice was given by 
the Collector for the farmers to produce their pottahs 
or leases. The Kespondent having claimed as a lessee 
under the former Ze)nin(iars of the estates, the Appel¬ 
lant brought a suit in the Court of the Deputy Col¬ 
lector of Midmpore against the Respondent, and the 
Collector decided that the lease of the Respondent 
was defeated and put an end to by the Government 
sale for arrears of revenue, according to Reg. XL of 
1822 see. 30, and his decision was affirmed upon 
appeal by the Commissioners of Revenue. 

While these measures were being adopted by the 
Revenue authorities, the question of the legality of 
tJie sale came before the Government, by whom it was 
determined to be iUegal, and, by a letter of the Go¬ 
vernment, dated the 24th of July, 1839, it was ad¬ 
vised that the Zemindary should be restored to the 
Temiudars. In this letter there was an enclosure 


re 

a 


r 1 As the decision of this appeal in a great measure turned upon 
„ the material part is here set out;—“AU tenures which 
this scctio ’ defaulter or his predecessors, being 

“Xtives ortsignees of the original engager, as well as all 
ts ivith ryots, or the like, settled or eredited by the first 
„greem representatives, subsequently to the settlement, as 

,1 tenures which the first engager may, under the condi- 
* of his settlement, have been competent to set aside, alter, or 
” shall be liable to be avoided and annulled by the purchaser 
Tthe Itate or Mehal, at a sale for anears due on account of it, 
® ^ such conditions of renewal as attached to the tenure 

Z Z time of settlement." 


1854. 

Watson 

v. 

Sreemunt 
Lal Khan. 
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referred to, as an expositiou of the views of G-overn- 
\\Ai 60 N meut oil the subjeci, being- an extract from a letter 
sklilmum from the Secretary to the (iovernment of India to the 

LaLKUaN. 

Secretary lo ihe Goverumeut of Bengal, under the 
date of the 18th of July, 1839. This enclosure stated 
as follows:—“His Honour in Council concludes that 


the estates must be restored to the owners in every 
respect fi’ee as it was before the sale, the under¬ 
tenants, of course, remaining as they were, Watson's 
lease being set aside, which the President in Council 
conceived could only be done by annulling the sale. 
1 or it would not be sufficient to restore the estate to 
the old proprietors, as all underitenures fell with the 
sale, and there might be some difficulty, where there 
are so many proprietors, of whom many were minors 
in completely saving these tenures otherwise than by 
the annulment of the sale. The President in Coun¬ 
cil, but for the lease ot Watsou’n, would have had no 
hesitation in immediately annulling the sale, under 
Cl. 4, sec. 3, Reg. XL of 1822. With reference, how¬ 
ever, to the peculiar circumstances of the case, it 
would be preferable, in the first instance, to come to 
an arrangement with Watson, on equitable terms, for 
the leliuquishment ot liis lease, including a compen¬ 
sation for any title or loss which may have been ac¬ 
tually secured by him ; after such an arrangement the 
sale can be concluded by Government without diffi¬ 
culty. But if that gentleman should prove unreason¬ 
able, it will be necessary to suggest to the late pro¬ 
prietors to institute a suit in Court to set aside the 
sale, and to direct the Government pleader to consent 
to judgment against Government as purchaser. But 
it is desirable to avoid this expensive process, if com¬ 
plete justice to all parties can be done otherwise. In 
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w'iuiti'X'i'r iutioLiiil Uk' rL‘.sliUitioii iiiu) bt* uccoiii- 
plislR'd, llio I'rosiilit'iil ill Council conceives that it 
shotihl be full, and done in a liberal uiaiiiier, aceouiil- 
ing with the proprietors Tor all mesne prolits, al'ter 
deducting the revenue. " Uiliicnlties, however, occni- 
red: the° Appellant and his brother, when applied to 
by the Coveriiiiieiit to ascertain whelher they would 
consent to the restoration of the Zcmindarij to the 
Zmiinhir,, without altogether declining negotiation, 
refused to consent to any terms which would have the 
elleet of eancelling the sale of the Zemtndaiij, ov oi 
nlterim-- their position as under-tenants of the auction 
purehate. A negotiation took place, from winch 
iothing satisfactory resulted. By a letter from the 
Commissioner of Revenue to the Supermtemdent of 
Settlement at M ulna pore, dated the Kith of Deceinbei, 
‘i 839, after an expression of regret that the matter 
was not likelv to be amicably arranged between he 
r- it was stated as follows:-"If an amicable 

S’,taint in in,p.»lk*. «" 1«>;““‘ 

.-.11 i-io-hl Uiicl interest which boveni- 

““ut ma“y have in the property must be restored to 
“ t ;L«rs upon condition of their abandoning all 
the/cm 1 u„aer-teiiures in coiisecpience of the 

'^r^'lSieC the Zemindars must be informed that 
‘'"nfof Benpal, having given possession to IFufson, as 

1 on a lease for twenty years, it is lor them to 
aether to institute a suit for the annulment 

choose w 

lo^ecepUhe property subject to TFu^soii’s lease ” 
r i Kier correspondence took place between the 
"when the Governmeiit again offered, "that 
^t^mindars have the option of receiving the estate 
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irom Governmeiil, burtlieiied with Watson^s lease, he 
\vat5on becoiuing liieir tenant, and they becoming his land- 
srekmuni lord, or of leaving the estate, as at presents in the 

l.AL KHAN'. 11,./-, , 

liands ot Government, and its lessee, Watson, and 
tiling a suit to set aside the sale, and by consequence 
tlie lease, which suit would not be defended by Go¬ 
vernment. That if the Zemindars choose the former 
course, they must first pay up all arrears, and bind 
themselves, as representing auction purchasers, not 
to proceed against any under-tenants under Keg. XI. 
of 1812, but that this last condition was in no re¬ 
spects to interfere with tiie powers then possessed by 
iiVat.'son under his lease from Government, and tinally, 
until Watson s lease was duly set aside by a decree of 
Court, the Government was answerable for the com¬ 
plete performance of every one of its conditions.” 
These letters were communicated to the Zemindars. 
Ultimately the TI atsons agreed to surrender the 
greater portion of the Zemindary, retaining only that 
portion of it called the Jungle Mehal, on the terms 
that, instead of paying the rent ol* lis. 120,000 an¬ 
nually, they should pay a reduced sum to be settled 
and agreed lietween the Zemindars and themselves, 
for the reduced portions to be retained by them. 

An agreement was ultimately executed by the Go¬ 
vernment, the Zemindars, and the Watsons, which re¬ 
cited, that the Government, as a favour, restored the 
Zemindarg to them, upon condition that the farm as 
settled for with the Watsons was to be continued- 
that whatever rights the Goveriimeut had acquired in 
(!Ousequeuce of the auction purchase of the Zeniindanj 
were to be conveyed to the Zemindars, and the Zemin- 

7Tr of the Watsons for the 
Mehal for twenty years, from the date of the 
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(Hnnpi-onu:<v, ill llif .same maimer as then held by 
iJiem, taking the oilier parts into liieir possession. A 
reduced rent was agreed upon between llie ZeiniHdam 

and the Wahutti;. 

Un the 4th of October, 1844, the Kespondeiit insti¬ 
tuted the present suit in tlie Court ol the liineipal 
Sudder Aniecii of the District of Mid mi pore, against 
i1h‘ Appellant, and John Wiilf^uii, since deceased, and 
lUijuh Aiuodhilii Ruin Khun, Zvininilar of Midnapore, to 
recover possession of Huodda Sutputcu, Muulgah Bwi- 
diiiu, part of tlie Jungle Mehul, retained by the Ap¬ 
pellant and his brother, under the lease from Govern- 
together with the stnn of Ks. 47,292, as mesne 
prolits from the 22nd of Julg, 1840, the date when the 
Wahon, were put m possession. The Plaintiti lehed 
npon an htinuarg lease, dated the btli ot May, 18 8, 

to his fatiier, in the name of one Kalce ^ ^ ‘'i/’ 

from Mohun Lai Khan, the father of the De endant. 
Rajah Ajoodhga Ram Khan; and the plaint, altei 

that the Zemindary had been sold lor arrears 
revenue, and the lease to the Whdsoas, his ouster, 
and the compromise before mentioned, prayed tha the 
Plaintiff might be pul in possession ol the propel t> m 
Lpute, with mesne profits from the lime ol disposses- 

sion. 

-n,c Appellanl and his brother, by their joint an- 
,,ver insisted, that the istimrary lease was a torgeiy, 
, d hat he should be nonsuited lor not having made 

Itoed r'estate at public sale, in 1837, and the lease 
them ill 1838, transferring to them, as lessees, the 

ri-hts and privileges as auction pur- 
tTeraiid4utLrising them to annul all contracts, 
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and set aside all incumbrances imposed upon the 
estate; and they further insisted, that although the 
Government subsequently restored the estate to the 
Zoniinlars, yet that the sale was not reversed, but, on 
the contrary, atlirmed; that the Government, in re¬ 
storing the Zoniitdary in pity to the Zemindars^ gave 
up to them merely those rights which they possessed 
as auction purchasers, subject to the lease granted to 
the xVppellant and his brother, which was to be up¬ 
held, and that tliey as a favour gave up to the Ze- 
iniiidarfi all but the Jungle MeJnd, which they had 

continued in possession of as before, as lessees of 
Government. 

Ihe other Defendant, Rajah Ajoodhga Ram KhaUf 
by his answer, supported the Plaintiffs’ claim, insist¬ 
ing that Watson and his brother had no power to evict 
the Plaintiff from his istimrary property; that they had 
only a right to receive the fixed rents during the term 
of their lease, and that the Defendants, the Watsons, 
had no pleas to urge against the istimrary property of 
the Plaintiff. He also prayed, that, as he had no con¬ 
cern ill the case, the Defendants, Watsons, being per¬ 
sonally responsible, lie might bo exonerated from the 
claim of the Plaintiff. 


ihe pleadings having lioen concluded, and evidence 
taken, the cause was heard by the Principal Siiddcr 
Aiiieeii, on the 17th of November, 1846, wlio, by his 
judgment of that date, dismissed the suit. Tiie sub¬ 
stance of the judgment was, tlmt when the Zemin- 
was sold for arrears of Government revenue 
and bought by Government, tlie settlement of the 
fonner proprietors was set aside, and that when th 
Defendants, the Wat.ons, obtained possession of fte 
Zennndar,, the rights of the Plaintiff feU to the 
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ground; that under the eoinprmnise. hy which tlio ^ 
Zrwnulani was restored, the Defendants liehl a lease "^tson 
of the Mvhal for twenty years, stniiding in the sr—t 

room of the anetion pnreliaser, liaving a right in every 
way to set aside the settlement of the former pro¬ 
prietors; and ordered the suit to he dismissed: and, 
as it appeared to him that there was frand oti tlie part 
of the Defendant, Rajah Ajaodhya Ram Khan, he 
directed Messrs. Watsons' costs to he paid hy him. 

From this decree the Plaintiff appealed to the Sml- 
der l)ewann,j Ada,Hat at Catctta. The appeal came 
on for hearing on the 13th of Jnly, 1848, before the 
full Court, consisting of ifr. T. Tnch-r, Sir Rabat 
Bartou-, Bart., and Mr. J. HaicMns, when that Court 
reversed the decree of the Principal Sadde,- An,een. 

The material part of the .judgment pronounced on 
that occasion, after holding that it was not neces¬ 
sary to make Government a party to the suit, as the 
Plaintiff had sued Itlessrs. TPa/son as lessees of the 

Zemindar;,, and not of the Government proceeded 
as follows :-“lVe have no .special rule, and no pie- 
cedent to guide us: we must, therefore, decide upon 
the enuitv of the case. The e.x-proprietors declare 
the sale to he altogether illegal; the purchaser ad¬ 
mits ‘that it is so ; and both these parties, together 
,vith the lessees of the latter, all of them desirous of 
avoidim- a suit in Court, meet to adjust the matter. 

Could tliese three parties, under .such circumstances, 
legally come to an adjustment affecting the rights of 
afomdh, absent and innocent party? By a sale of 
an estate for arrears of revenue, all under-tenures 
tod after the Decennial Settlement are ipso fact, 

^ . Imt these tenures are revived on the reversal 

'Tthe sale by a Decree of Court. A Decree of Court 
Id in the present case, have protected all the 
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^^ndei-tenants: and tlie terms of ira/son^v lease, as far 
as tlie\ are coneernod, would have been altogether a 

uf khan. i-esorting to a C’ourt of Justice, 

nnd in order to avoid this expensive process, the par¬ 
ties pioceeded to an adjustment of the matter. The 

s, as already observed, declare the sale to be 
»negal: the purchaser directly admits that it is so, and 
the lessees by implication admits the same ; for he 
a party to the transaction which involves the relin 

. ‘ purchasei* to the pro- 

pi ietors, and, at the same time, surrenders the lease 
obtained by tbein from the purchaser. To admit 
an auction purchaser, on the ground of illegality in 
the sale, to restore the estate to the proprietor with¬ 
out the intervention of a Court of Justice, and to re¬ 
store to him all the rights and privileges of an auction 
purcha.ser, is to add another to the shifts and expe¬ 
dients already in practice among landowners for the 
extinction of titles created by themselves, upon the 
receipt of large considerations for the creation of them, 
and to .ieopardise by an evasion of the law th(‘ rights 
of the holders of such titles. We do not mean to say 
that the possessor of a title is not to exercise his 
rights and privileges under that title, because there 
was originally a defect in it; nor do we mean to sav 
hat an existent defect in the conditions of a sale is 
ceprive the auction purchaser of his rights and 

are of opinion, however, that when the sale is ad 
nutted by the purchaser to have been illPD-al u c 
relinquishes the estate to the ov • 

jmtment, whicli i, 1 ,„| '’'"P"'*™' V an a^- 
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Such an ndjustnieiit is not a m-onveyaiuo oV the 
estate by a fresh sale, but an abandonment of tin' 
auetion purchaser’s tith>, and conse<|uently a,i alian- 
doniuent of Ids ri.s-hts and privilef,ms under it. For 
tlie foref^'oiii”' reasons, we consider tlie Idaintilf is cn- 
titled to hold possession of his uialer-tenure against 
the Defendants, on payment of the stipulated rents: 
and that the Principal .S'mWc/ .Daccadecision must 
he reversed with costs/^ 

Against this decree Messrs, ira/.soa ajipealed to 
the "Queen in Council. Subseipient to the admis¬ 
sion of the appeal, Join, IVafso,, died. 'I'he Appel- 
laid filed his petilioii of appeal in Deceother, 18.51, 
and lodged his printed ea.sc ; bid, as no appear¬ 
ance was put in by the Respondent, the Appellant, 
in Novfoihcf, 185:i. set down the appeal for hearing 

ex parte. 

Before the hearing, the Respondent put in an 
appearance, and applie.l, upon motion, that he might 
hL six months’ lime to lodge his printed case, and 
that in the meantime the hearing ol the appeal might 
be postponed. This application was supported by an 

affidavit of the Respondent’s agent m vho 

dfposed that he had only received instructions to act 

for the Respondent on the 3rd of 

A UflA entered an appearance on the itli ol that 

Inti,, .nd .» *!>« W"' 

”™ .he iuniov «„nsel, I”*. f™» tl» voluni.nou. 

.1 the pr««di.ilt.. he b''!""’ “ 

toe wa. n.cee..rr » have the ea.e nettled and 
printed; and he aeennnted f„, the delay hy ntatms, 

11“; "ht, aW.!'i'.S’£ 

Knight Brure, the iti.ni 
Lord Jiistit'e Turner. 


1854. 


Watson 
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Lai. Khan. 
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that it arose from the ignorance of the Respondent 

of tlie rules and procedure of the Appellate C’ourt, 

and not from any wilful or culpable neglect on his 

part. An affidavit also was filed ])y the Appellant’s 

agent in opposition, which alleged, that the Respon- 

flout had made applioatiou to the Court iu India to 

Ret out tlie money deposited, aud that lie had talcou 

uo slops iu llio aiipoal, aud that lie helioved that he 

was anxious to delay the appeal, iu order to obtain 

the money deposited in the Court below to abide the 
appeal. 


i^Ir. Palmer, Q, C., in support of Ihe motion. 
^Ir. Leith opposed. 


The Right Hon. T)r. Lushingtoic: 

Great delay has taken place, and their Lordships 

cannot allow the Eespondent any longer extension of 

time than February next, and that indulgence must be 

upon terms of the Eespondent undertaking not to do 

anything in the interval to the prejudice of the Appel- 

lant, or to the fund, in the Court below, and paving 
the costs of this motion. ‘ 

These conditions having been complied wdth, the 
appeal now came on for hearinr^. 


Uv. Wif/ram, Q.C., and IVfr. L 
pellant. 


cifh, for the Ap- 


As «ioi, pnrclimm, i|„ 

lease. All derivative tenures bv t> 1 x- 
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aro lialilo to I)o avoided and annulled hy a puivliasor 
(‘State at a sale for armirs of mvniK* Tho 
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ol an (‘Midi- u .-iMv iw. .. 

(iovornmonl. in Hiis I'liso, exereised Iheir vigiil, In- sinEMUNT 

H-raiitinR- a Icasa to tlio Apiiellant ami John Wiilxnn; 
n-lio tliorol)v stood in llio plaro of tin- anctioii pnr- 
cliasors. Tlio iiuoslioii of tlio illo.u-ality of tlio sale, as 
assitnu-d in llm jndomoni of tlio SiiJJor T)nrnii>n/ 

Convt. was in Initli not in issno in tlm suit. It was 
iioitliov proved or admitted liy the Appellant, or his 
hrother, John Walson. There was. indeed, no yroand 
to impiistn tlie validity of such sale. The restoration 
of the Zcmindarn hy the fiovernment to the Zemm- 
dar. was on the express condition that tlieir lessees' 
title to the Jnnok Mehals should he upheld. It was 
tlie result of an arranseiueut hetween tlie lessees, he 
Oxovernment, and the Zewindar.o, to keep in force he 
lease of Messrs. Watson, so far as respected the 
Junoh Mehals, and their right, hy xnrtue ot Eeg. XL 
oi 18 ^ 2 , to hold the same discharged of any claim on 
,, of the Respondent as istimraii/ lessee. It 

" rUlattlr of favour hy the Government to restore, 

and the arrangement they insisted on, and to which the 
and Tlie ana „ compromise. 

propeVTarty’to que.stion the sale was the Zcmiii- 

r !:dulgence| he stood hy and de^y^ 

1 m hose terms was concluded. He is, more- 
restoratio proceedings which were had in 

Gm orighmrsidt respecting his title hefore the Collector. 

Mr. Forspth, for the Respondent. 

The principle enunciated in the .pidgnient of the 

c«« 1 *W. «»* o- —“ 7"‘ 


Wai son 


V—60 
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vpyance of the estate, hut an abandonment of the 
auction purchasers' title and of Afessrs. Tfofsons’’ 
nghls and privileges, was quite correct, and such as a 
Court of M,,uity would uphold. The sale of the Zc- 
winihn-fi for arrears of (lovernment revenue was ille¬ 
gal, and that fact was not disputed by the Govern- 
"iHd. 'Pile arrange,nent entered into between the 

ntsons and the ex-propiietors, with the .sanction 
and the 1 ecommeiuiatiou of Govermnent, in order to 
avoid the (-.xpenses of a law-suit, was cpiivalent to a 
Decree of the Court reversing the sale, and carried 
with it eipial force for proteetion of the rights of the 
under-tenant ; and, consequently, the Watson,^ had no 
ng-ht to withhold possession of the estate from the 
Respondent, the istimrar,/ lessee. The legal effect 
of the invalidation of the sale being to put all parties 
in statu quo, and, therefore, the Respondent’s lease 
remained in force, and the lease granted bv Govern- 

inent to Messrs. IVafso}} bocanie void. 

.\Fr. Wifpdni, in reply. 

1 he Ijoi'd Justiec* 

This case comes before their Lordships upon an 

appeal from the Sudder Deuauui/ Adautut, that Court 

by Its decree having established a ,,erpetual lease in 

lavoiir of the Respondent in the lands which arc in 
'luestion in the cause. 

These lands appear to have been originallv the 
property oi Raial, Molnu, Lai Kl,„u. who. in tlm vea" 
1818 granted a perpetual lease of them in favour of 
the Respondent s father, under whom he claims. 

Tt appews that in the year 1837 the Government 
.-eniie had fallen into arrear, and. in con.^equ 1 o 



ox APPEAL FROM THE EAST INDIES. 


461 


f 


pose of satisfying the Government revenue, and upon 
that sale the Go\ernment l)eeaine the purchasers of 
tliese lands, and the .sale to the Government was fully 
confirmeil according to the Kegulations in that behalf 

provided. 

The sale having' l>een eonlirmed, the rrovernment 
granted a lease of the lands for a term of twenty 
years to the i)re.seut Apiiellant and hi.s brother, to 
whose rights the present Appellant has succeeded ; 
and the diect of lhe.se Iran.sactions was, that there 
having bfn a confirmatioti of the sale made for the 
purpose of satisfying the Government revenue, the 
(lovernment acquired a title to those lands under the 
Regulations, subject only to be impeachech aceord.ng 
to the provisions which are made in the Regulahons, 
hv a suit by parties having a right to .mpeach the 

W Ciiiostioii ta* l*«" 

S“elo,» of 11.0 »'■ 

polio, ".Hioo 'i“« 

4 f c under tliose proprietors antecedently to the 
Tale Invino- been made. But their Lordships have no 
lonbt upmt that question, that the right to impeach 
;" ai? -ven by the Begulations was not merely 

ollrs de.;-ed from those proprietors antecedently 

'"SrH^k'Ttrtoveriiment, therefore, under the 

.a^ bcin- valid, subject only to its being impeached 
’ 1 the title of the lessees under the Govern- 

: wamc e lnv -Hd, subject only to the same 
V tlitv to be impeached by parties having an interest 

; “ t. .1.0 »le wl.ich w„ -.do. 


185.1. 

Watson 

V. 

SUKEMUNT 
l.AI, khan, 



462 


CASES TN THE PRIVY COUNCIL 


It appears, tliat some time after the sale had taken 
Watson place, the Government became sensible that the sale 

7f. 

sreemunt was not a valid sale. It does not appear, however, 
1 Ai. khan. .1 , I 1 » 

that there was any admission tliat the sale was in¬ 
valid, which would have bound tlio Govei’nment in 
any proceedin'*’ taken against them, and much less 
does it ap]Teai’ that anv admission of the invaliditv of 
the sale was made Ity the UV/Z.'fon.s, who claimed under 
tlie lease granted to them by tlie Goveiaimeut. 

The result, however, of the proceeding appears to 
have been, that the Government, being* sensible that 
the sale was not a valid sale, were desirous of coming 
to an arrangement with the original proprietors of the 
estate, and for the restoration of the estate ; but the 
positron of the Watsons, the lessees under the Govern¬ 
ment, created an impediment to the estate being ab¬ 
solutely restored. The elTect, however, was, that a 
negotiation took place between the Government, the 
original proprietors, and the lUa/.soa.s the leLees, 
under which terms were to be settled for the pur¬ 
pose ot restoring the estate to the original proprietors, 
due regard l)eing liad to the claims of tlie Watsons, 
the lessees. Now ^Messrs. Watson, it appears, were 
not desirous of retaining their rigid under the lease 
to the whole of the property which had been leased 
to them l)y the Government, but they were desirous 
of retaining their right to a portion of tlie property 
which was called the ;'^accordingly 

the arrangement resulted in this, that the Watsons^ 
right under the lease in the Jnnfjle Mohats was to be 
maintained, but that tlieir rigid in the other propertv 
comprised in the lease was to Ite restored or given up 
to the original proprietors, and all the rights of the 
Government were also to be given up to them 

That arrangement was aeeordingly made, and the 



403 


ON APPIOAL VPxOn THE EA8T INDIES 


Watson 


took a now lease ol' the Jungle Melials from 

tlio original proprietors in conseiiuenee, at a reduced 
rent. The Kespondent, ^vllose right was founded on 
an antecedent perpetual lease granted by a tormcr 
Zemindar, does not appear to have been any party to 
this arrangement, and, having been no party to t us 
arrangement, he in.stitutes the present su.t tor the 

purpose of displacing the lease held by the at,sens 

his i^lmyar,! lease, with mesne prohts. At the hear 

in. of the suit, the Sadder Ameeu was ot opinion 

that the Plaintitf’s title had been displaced by the 

„l,e,l sale to the (iovernment, and dism.s.sed the 

srnt ‘ That decision became the subject of an appeal 

r the Sadder Demaang Adamlat, and that Cour re- 

. the Decree of the Sadder Ameeii, establishin,, 
versed the Decree Respondent, set- 

‘1" ?-e ti tr: IFatsan.. and decreeing 

ting asid possession, with mesne profits from 

lim filT”vhen the Watsons became entitled under 
'"?hf"uestion before us is, whether that Decree 

tirtS'ti:^r^tion is, how does this 

T' and? There can be no doubt that, pruna 
atatter staiid^^^ XL of 1822, the Ap- 

/„ric, the effect of that Eegula- 

'that on the Government revenue falling into 
and a sale made by the Government for the 
e of satisfving that arrear, not only is the estate 

:;'X ^ "" 1“ ■*“;,* fr 

IS, « .11 u«<l 3 ,-..n.res t..m« o. tb.l e.t.U 
^ 1 i^nhle to be avoided and annulled. 

Some argument might turn upon the cpiestion of 
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Ihcir beiiig- properly uvoidcd and aimulled ; but be¬ 
yond all (lue^tion, if proper isteps were taken for the 
puri)ose of avoiding- and annulling' the under-tenures, 
those under-teniires could not stand as against a bona 
fide sale made by the (-rovernmenl for the purpose of 
satisfying the arrears. 

Printa lacir, therefore, the case made on the part 
of the Appellant appears to be perfectly right and 
correct ; and it rests, therefore, on the Respondent to 
dis])lace the position of the Appellant, and to show 
that the lease which has been granted to Messi's. 
H cannot be maintained against his (the Ke- 

sitondenl’s) perpetual lease. 

Now, the Respondent might no doubt have sued 
for tlie \)urpose of setting aside the sale, and conse¬ 
quently the lease which was granted to the Watsons ; 
Imt no proceedings have been instituted by him for 
that purpose. The grounds on which it is said that 
the title ol the A])pellaul cannot he maintained, and 
which have l)eeu argued upon, are these first, that 
the Appellant, by the efiect of the arrangement made 
with him and his brother and the Government, has 
placed himself in the position of a mere under-lessee 
of the original proprietors, and, therefore, subject to 
the right of the perpetual lessee derived under the 
perpetual lease antecedent to the lease of the Appel¬ 
lant ; and, secondly, it is said tliat the Appellant has 
been so mixed up in the compromise whicli was en¬ 
tered into between the Government and the proprie¬ 
tors, that it is not now competent to him to impeach 
the title of the Respondent under the perpetual lease * 
thirdly, It is said, that according to the terms of the 
Regulations, the Appellant had no right to avoid the 

perpetual lease, or that, if he had a right to avoid, he 
lias not, m tact, avoided it. 



46S 


t 


ON Al’l'KAl. FKOAl Till': IlA^T INDIES. 

X(J\V, witll to tln' tllitl tll(i 

.Vppolliiiil lia.s plaml liinisoll' in llie position ol an 
iimlor-lu.ssoo, tiioir Lonlsliips Ihink upon tlio whole 
ol' the arningeiiient lietweeii lliese pavties, it is por- 
i'ectly clear, that il was the inlentioii ol all parties by 
,1,at ■arrangement, that the right ol' the irnl.son.s in re¬ 
spect oi' the lease granted to them by the Government 
shonld he maintained. ll was a compromise between 
tl.c Watson,, the Government, and the original pro¬ 
prietors ; and part ot' tlie term.s expressly stipulated by 
tUa Wal,on.s throughout were, that their original tit e 
under their lease should be mainlained as to the Jnnc/lc 
Uchals, and their Lordsliips do not think that the couii- 
torparl ot' the lease executed by the Watson, to the 
^„.i.,.,ual proprietors had the el'l'ect, or was an arrange- 
uiciit which placed the Wat,on, in a position direct y 
contrarv to that in which it was expressly stipulated 
Uiey sh'oiild be placed, and for which that very instrii- 

'''ut * the\'iexV grlm^^^ whether the Appellant has 
so far a party to these proceedings as to be 

, thL it i«. iu truth, a question ot com- 
1 uraimement between these parties. No 

^"Trwbi^ 

to impeach the title of the Appellant de- 
,,oceeding to mpca^ ^ 

nxed itndei Lordships, therefore, do 

„.at arrangemen , a arrangement which 

ft ‘ ThVtiirrt Appellant, and render it 
:«btron liim to submit to the lease which had 

Ijeen gran^l i, ,, simple question 

111 A»aL. « . .0 .von 


WATSON 

V. 

Sktemuni 
l.Al. khan. 
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^54^ it biifficieiit measures were* taken to avoid, it, it seems 

Watson ihat the terms of Regulation XI. of 1822, see. 30, are, 

SkKEMUNT that it shall be liable to be a\'oided or aiiiiulled bv the 
i.alKhan. , ^ 

purehaser of the estate. The Watsons must be consi¬ 
dered as the purchasers within the meaning of that 
Regulation, and it is perfectly clear, upon the whole 
of the proceedings in the suit, that the proper means 
have been taken for the purpose of avoiding it, in 
the proceedings which were taken by them before the 
Collector, to which the Respondent was a party, for 
the purpose of setting aside the lease. 

The Court below, in giving judgment on these 
points, ajTpear to have i)VOceGded mainly upon two 
grounds: first, that the rights of an absent party, who 
\\as no parly to the compromise, must of course be 
legarded. The Court below does not seem to have 
considered that, in truth, all the right of that party 
was merely to institute a suit for the purpose of setting 
aside the sale which had been made to the Govern¬ 
ment, and the lease which had been granted under 
lliat sale. The Court below seems also to have pro¬ 
ceeded upon some notion of an abandonment by the 
Watsons of their title under their lease, but it is per¬ 
fectly clear upon the evidence in this case, that if there 
was any abandonment at all, it was an abandonment 
upon terms, and that the Respondent, if he adopted 

the abandonment, must also adopt the terms on which 
that abandonment was made. 

Their Lordships, therefore, think that the decree of 

the SiKhlcr Dewamn/ Court cannot be maintained ; 

and the effect will be, to reverse the decree of that 

Court, of tlie 13tli of Jul,, 1848, and restore the 

ongmal decision of the Principal Suclder, Anwen of 'he 
17th of November, 1846. 

The Defendant, Rajah Ajoodhya Ram Khan, was 


467 


ON APPEAL FROM THE EAST INDIES. 

ordered Ly the Sitildrr Aind'ii to pay the costs. Their 
Lordships do not disturb that part of the decree. The 
Respondent wll have to pay the costs of the appeal 
from the Principal tiiidiler Aiiieeu to the Sitdder 
Dewamip Court, but no costs of appeal in this Court. 


The Government of Bengal 

AND 

Nawab Jafur Hossein Khan 


Appellants, 


Respondent * 


On appeal from the Sadder Dewanny Adawlnt at 

Calcutta. 

» ‘‘ Mocurrery”—// implies perpetuity. 

Qran.t~Construction--l{csinnabtUty-- Alocurierj 

* Vi/niuJ- viehale (Saltpetre duty es 

Resumption hy of Bahar, the ruUng power pre- 

tatee) upheld: The sunuds Dewanny, purporting to grant this 

^Zr-.ent r^vZ'LUc^rrer, at a permanent fixed rent, being 

“d-Sr .he 

wholly abolished by Ben. Reg. absolute right to resume. 

"■•’Tt Te,n-e.ft“r;he 

port “perpetuity.” 

arose out of a claim, on the part of 

ri. - p»- >" 

• Present: J^ight Ho'fslr BS'Byan.’^^t.^Ihe 

SrHS: »• 


1854. 


Watson 

V- 

Sreemunt 
Lal Khan. 


3rd, 4th, 6tb, 
7th, 13th, & 
i8th Feb., 
1854. 
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of Tirkoot, Bengal, which were resumed by the Bengal 
Government in the vear 1817. 

^r 

The nature and tenure of the Numnk sayer mehals, 
and the mode in which the Native Governments origi¬ 
nally collected or granted this revenue, and the facts 
and evidence in the suit, are elaborately detailed in the 
judgment. The following is a short statement of the 
facts of the case:— • 


The Respondent, Nawah Jaf ur Hossein Khan, alleged, 
that in the year 1736, his great grandfather, Khwajah 
Ubd-ool~Gkimee, became entitled to the mehals in 
question, under a smiud or grant from the then Nazim 
of Behar to himself and his posterity, at a fixed jumma 
of Rs. 2,101. la., and that under that grant his 
great gTaiidfather, Khwajah Mahomed Suniee, his great 
grandmother, Mussuniat Bebee Sifut, and his grand- 
mothei, Burkut~oon-Nis$a Begum, successively held 
the property at that jumma down to its resumption 
by Government. 

It appeared that Khwajah Mahomed Sumee died 
some time between the years 1794 and 1799 ; that 
Bebee Sifut died about 1805-6, and that Burkut-oon- 
Nissa Begum died about 1816-17. Upon her death, 
the Board of Commissioners caused an inquiry to be 
instituted, which led to the resumption of the pro¬ 
perty by Government. On the occasion of this in¬ 
quiry, Noor-ool-Husun Khan, the son of Burkut-oon- 
Nissa Begum, represented himself as entitled to the 
property at the fixed jumma of Es. 2,101. la. ; but 
he produced no sunud in support of his title. ’ The 
documents, however, eventually produced by him, and 
the records in the possession of Government, dis¬ 
closed the following facts :-With respect to Suresa 
they showed that the jumma, instead of having been 
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lixcd, was constantly varying from tlie year 1733 
down to 1780; that at that time llio jiimiiia of three- 
fourths of the mehal in Sin'vsa was Rs. 1,331; that in 
1783 to 1794, the jiiiiiim, in respect of these three- 
fourths, was entered in the name ot Khwajah Maho¬ 
med Sumee; that in 1799 and 1803, the hke jumma, 
in respect of tliese three-fourths, was entered in the 
name of Bcbce tUfut; that (he other one-fourth, in the 
year 1703, belonged to Baboo Doorgbify Siug, and 
afterwards to Baboo Suiupjeet Sing, and was in the 
year 1803 resumed by Government; and that in the 
year 1803-4, the whole of the mehal in Suresa was 
entered in the name of Bebee Sifut, at Rs. 1,809, at 
which amount the jumma subsequently continued. 
And wdth respect to Kusma, the documents showeu 
that’the jumma constantly varied from the year 1(60; 
that the property formerly belonged to Mahaiajan 
Lai Bullam, and was resumed by Government about 
1799, and that in that year the jamma farst became 
Rs. 292, Ip., and in 1803 was paid at that rate in he 
name of Bebee Sefut. It also appeared, that, on the 
death of Bebee Si-ful, the name of Burkut-oon-Nis»a 
was on the 2nd of July, 1800, entered on the records 
at the jumma of Rs. 1,809. 12a. as to Suresa, and 
R, 292^a. as Xo Kusma. The result, therefore, was, 
that it was only from the year 1803 that the mehals 
in Suresa and Kusma appeared to have been hel 
together at the jumma alleged. It also -PP-red by 
th! Government records, that although in 1786-7 
and 1793-4 the sunuds of the Mocurrerydars of the 
District had been called for by the authorities, and 

1 of the sunuds had been kept in the Govern¬ 
ment Office no copy of any sunuds relating to the 
" ’question was to be found there. These 
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circumstances appeared to negative the supposition of 
an ancient grant of tlie mehals in Suresa and Kusvia 
at a fixed jiimmaj to the ancestor of Noor-ool-Uusun 
Khan. It was also a known circumstance, that on 
the occasion of the Decennial Settlement (which was 
afterwards made perpetual) the saltpetre melials in 
Tirhoot had not been included. And, as the pro¬ 
bability appeared to be, either that there was no right 
to the mehals in Noor-ool-Husun Khan, or, thav if 
there was any such right, that there was at all events 
no right to hold the mehals at the fixed jumma alleged, 
but that Grovernment were entitled to assess them in 

the ordinary manner, the Government resumed the 
mehals. 


On the 3rd of September, 1818, a plaint was filed 
in the name of Burkut-oon-Nissa Begum against the 
Governlnent, in the Patna Provincial Court, for pos¬ 
session of the Numuk sayer mehals, wMch she claimed 
to be entitled to under a grant from former Naslms to 

Khwajah Ubd-ool^Ghunee, at the fixed assessment of 
Rs. 2,101. la. 

Before the answer was put in, the claimant produced 
a ^nnud from Zyn-ood-deen Ahmud Khan to Kh>wajah 
tfhd^oUGhunee, of Pergunnah, Suresa. This stmud was 
to Khwajah Ubd-ool~Ghunee to be held as “fea fnr- 
zundan,*' and Government took the opinion of the 
Mahomedan law-officers as to meaning of that term; 
and their answer was to the effect, that the claun was 
invalid, as no one could claim the mocurrery after the 
dVath of Khwajah Ubd-ool-Ghunee. The Collector of 
Tirhoot, on behalf of the Government, by his answer, 
insisted, first, that no reliance could be put upon th** 
snnud adduced by tlie Plaintiff, which, up to the time 
<5f the present suit, was not entered in any of the 
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offices of lloveniment ; secondly, Hull if the miiiud m 
question was admitted on the ground of its being au¬ 
thentic, even then, the grant was liable to resumption, 
l,v reason of the death of the original grantee under 
the provisions of Keg. VIll. of 179.S, sec. 16; and 
thirdly, that if the .saino/ in iiuei^tion was taken as a 
oraiit including descendants, it was not worthy of 
being upheld, according to the fufwa of the law oi- 
ficeis The reply combated the construction which 
lr;.nswer put upon the meaning of the smm , and 
on the Regulations w’hich were there cited. - ‘ 

"!fercncc to the non-production of the document bo- 
fore the resumption of the property by (government, 
he Plaintiff explained this circumstance by saying 

r,r “ n r 

,i„al g-f ^;; 7 ; 93 ;"^,,,erted to the State; and, 

:;^riir ard by l Phdn^,. 

was made out for the Plaintiff, who was of the 

dren's children of the original grantee^ 

The '.fj^ant put in evidence, 

December, IS^o, tna 25th Jumadee- 

for the first time, another document 

oos-sanee, 18th Jvloos (a. . Kusma at 

purported to ^^'’3 603 “ ]p. to Khwajah Vhd-ool- 

, w to continue to him 

Ghiinee js neration after generation^ 


The 

Bengal 

Govern* 

MENT 

V, 

Nawah 

JAFUR 

HOSSEIN 

Khan. 


472 


CASES IX THE PKIVY COUNCIL 


^54. 

the 

Bengal 

Govern¬ 

ment 

V, 

Nawab 

Jafur 

Hossein 

Khan. 


sioner was appointed lor the Patna Division under 

Regulation Ill. of 1828; the suit, together with all 

the pioceedings and evidence, was transferred to that 

Court; and, on the 5th of May, 1829, an order was 

made to compel the complainant to bring the cause 
to a hearing. 

On the 30th of May, 1829, the Special Commis¬ 
sioner pronounced his decree in the cause, dismissing 
the claim. This decree proceeded to declare that al- 
though the claimant might be a descendant from the 
family of Khtvajah Vbd-ool-Ghunee, she was not his 
direct offspring; consequently her objection was un¬ 
tenable. That from the report of the Record-keeper 
of the Collectorate, it appeared, that from the begin¬ 
ning of 1141 Fusly, the mociinery salt mehal of the 
Pergunnahs in question bad not been at a fixed nn- 
fluetuating assessment; the mehal sometimes appeared 
under the item of “miscellaneous,” with fluctuating 
assessments, and sometimes at its present jumma, and 
no copy of the stunid was ever filed in the Collec¬ 
torate, although several times called upon to do so 
and although, on the authority of this sunud, the’ 
claimant s possession was, somehow or other, allowed 
to continue, yet it was clear that the Collectors had 
never looked into this matter. In the judgment of 
the Court, the claimant appeared to have no claim to 
the salt mehals, either by the Mahomedan law or the 

egulatmns of Government. It was, therefore, or¬ 
dered, that claim be dismissed, with all the costs of 
the case against her. 

-V_ O'd.r.a to ft, 
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rahia l>i-oviii(‘ial ('i)Uit. This was awoidinsly (lonc>, 
•uiil the rotmi Proviiieial Court assumed eogiiizaiice 
of the eause iu tlie moutl. of April, 1831. lu the year 
1833, the Proviiu'ial t'oiul aitoIisliHl, iiud 

the suit was transferred to the XiUah Court ol tlie 
Distriet of Tirho-A. aii.l the ease was again eonsidered 
ill that Court. Cu the 37ih of .l/ar</t, 1837, the 
Court of Tirhool gave judgnieut in tlie suit, and aftei- 
ol.serving that the sniimls were open to eonsiderablc 
su^pieion, proeeeded it. these 

of which, the second ml which the Plaintift has 
produced has only the words ‘Ba fwniwda^i ( with 
descendants) recorded in it, and has not the words 
‘nudiu,- had vusUn' and ‘hutmu, bad butma (get 
ration after generation), and by the word ^fi,rzundan 
,,j,.,eeablv to the fat was (law opinions) ot the law doc¬ 
tors copies of which are on this file, only direct de- 

delth Irdh'ecr'del'f o^^ ^ 

flri TTnder tliis cimimstaiice, for the 

'stated, this Mnvurrerpdar has no title for i s 

ti^g relinquished ; consequently, it is orderech^hat 

tL cLm of the Plaintiff be dismissed, i«th costs 

_ this decree the claimant appealed to the 

.h- ' '2Z..U, DU,. 

one of the Ju g fol- 

fJS’huy 'O' various 'e.s««». «>« 
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claim of the Plaintiff (Appellant) appears a just one, 
and she is entitled to the restitution of the salt mehal 
in question and the recovery of the mesne profits of 
the same. 1st. The siomd of Naivah All Wtirdee Khaii^ 
adduced by the Plaintiff, appears perfectly free from 
all doubts and suspicion; because, at the time the 
in question was granted, Ali Wurdee Khan was 
the Soobahdar of Soohah Be1iat\ 2ndly. It is quite 
deal that Appellant and her ancestors have by the 
means of this sunud, and tlie second suniid granted by 
Ahnmd Khan, Bahadur, regularly discharged the nio- 
currery Government revenue since 1797. 3rdly. In 
1804, a settlement of the salt mehal in dispute was 
effected by Kisth^indy (instalments), between the Go¬ 
vernment and Mocurrerydar, and, agreeably to which 
Kistbundy, the mocurrery revenue was discharged until 
the resumption. Hence, agreeably to the Regulation 
which recognises the validity of the su/}mid granted for 
land by Soohahdars, it is just and proper that the ' 
sunud, on which there is no ground for suspicion, 
should be considered valid.” And the Court or¬ 
dered, that the judgment of the Zillah Court of 
Tirhoot should be reversed, and the then Appellant 
put in possession of the mehals in question, and re¬ 
ceive the mesne profits for the year 1225 Fushj (1817 

A.D.). 

The Appellants petitioned for a review of judgment, 
which the Court rejected. The Appellants then ap¬ 
pealed from this Decree of the Sndder Court, and the 
Order refusing a review of judgment to England. 

ter the admission of the appeal, the present Ee- 
spondent, on the representation that Biirkut-oon-Nissa 
Begum was dead, and that he was her grandson and 
heir, was admitted as Respondeat in the ap|feal. 
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Mr. (with 

Ihum Mr. Forsiith ami Mr. Matth'), for the 
Ben/fiil (loveriimeiit in .support of the appeal. 

The argument turned ehiefly upon the validity of 
the .s'KiHw/.v, and the suspicions cireumstauces under 
which they were produced. The principal points 
urged by the Appellants, were— 

First, That the right claimed in the suit was a saijer 
right, consisting of a claim to duties on saltpetre, and, 
that such right was absolutely abolished by Ben. Regs. 
AMII. of 1793, and XXVIl. of 1793, so that, even if 
the surmds were genuine, a grantee could have no 
title against the Government’s right of resumption. 

Second. That the term “ba furzundan, m the 
,,mid relied upon by the Respondent, conferred no 
title on him, as those words created a hnutation m 
,dl n* whia, will, «» '«» " 

created by the Sovereign power run out 1 Macna ih 
telf Prins. of Mah. Law, p. 331, The Gover,ment v. 

,nata Hya-on-nisa v. M of Mur-oU shun (h), 1 nil. 

vrT:t c:l 

followed as a matter p ^ 

pamj V. Sijnd AUj, 

of Sir T. Monro, pp. 37b, ^5^^- 

la) 6 Ben. Sud. ^ew. Rcp- ^0. 

(b) 1 Ben. Sud. Dew.. Rep. lOT, note. 

K K 2 
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Fourlh. That the Court below improperly received 
as evidence the sunuds without the proof required by 
Ben. Regs. 11. of 1819, sec. 28, and XIV. of 1825, 
sec. 3 (a). 

Mr. R, Palmer^ Q. 0., and Mr. Leith, for the 
Respondent, 


Contended, that the Numuk i^ayer mehals were not 
liable to resumption by any of tlie Regulations relied 
upon by the Appellants, as those Regulations had no 
application to sayer duties. Baillie “On the Land 
Tax of India, p. xxiv. That, even if they had such 
a right to resume, it was barred by lapse of time, 
Maha Raja Dheeraj Raja Mahatah Chund Bahadoor v. 
The Bengal Government (h), Baboo Byjnath Sahoo v. 
Government (c). The East India Company v. Oditchurn 
Paid (d), as the evidence proved that Burkut-oon- 
Nissa Begum, and her ancestors, had not only a valid 
title as Istimrary Mocnrrerydar of the Numuk sayer 
mehals under valid grants from the Mahomedan Go¬ 
vernment. The Govrnment v. Maharajah Konwur 
Baboo Kerut Singh (e), DeodnU Rai v. Oodmmt 
Roi (/), Runglal Chowdhrg v. Ramnaiith Dass {g), but 
also a good possessory title of eighty years, and that 
the Governiuent had recognised the validity of the 
sunuds. 


(■«) See also upon this point, 2 Archbold, n 132^ 39 • 

V. Pike (9 Mee. & Weis. 351); Go.hn v. Corn] (8 Scott N R ^) • 
Sorden Co,vton (3 Jur. 1027); Martin v. pidger (5 Bui^r ^631)’ 
And, as the weight to be given to fresh eviden.^^ rL 

677); ThierteH V. Beaumont (1 Bing 339) ^ 

1 « *'"■ M B.P- 275. 

(/)»B.,. s.a. D.„. E.p. a 
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Jiulginoiil was reserved, and new delivered by 
The Lord Justice TrHxni!; 

The question in thi.s case, is, whether the late Ee- 
spondent, EurAut-oou-A’L-.vi Bef/uni, the grandiiiotlier 
of the now Eespondent, Auaiib Jafiii' Ilosseiti KJiaii, 
was in her lifetime entitled to hold the Niimiik sciija- 
iiicluil of two Pi‘niiiiiiialis called Siiirsa and Kiisinn, 
within the District of Tirhoot. in the Province of 
Behtir, in the Presidency of Bciujal, at a fixed jinima 
of Rs. 2,0(i3. Oa. Ip. The Niiwuk xaijcr mehal is the 
revenue which, before the accession of the Mast India 
Company to the Bemiiniij, was derived by the Native 
tioverninents from the manufacture of saltpetre, and 
upon the Company’s accession to the Dnvanny they 
became entitled to this revenue, subject, of course, to 
anv valid and effectual disposition of it which might 
have been made by the Native Oovernments, in so 
far as the Company might be bound by such disposn 
tions The mode in which this revenue was collected 
before the Company’s accession to the Dcicmmiy ap¬ 
pears to have lieen, that the Zeumdcus, an w-hose 
lauds the saltpetre was iiroduccd, collected it from 
the NoonccaLs or manufacturers m kind, 
from tliem about one-half of the produce, of whr 1. 
the Zemindars retained one-lourth, mic ' 
the remaining three-fourths to the ’ 
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myer mehals, which is to be found in the papers, 
where it is stated that previously to the Company’s 
accession to the Dewannij, the Zemindars of Tirhoot 
collected the saltpetre from the Nooneeahs or manu¬ 
facturers in kind, receiving, it would appear, about 
one-half of the produce; of this they retained one- 
fourth, delivering the remaining three-fourths to the 
public officers. Subsequently to the accession, the 
same system appears to have prevailed, excepting that 
the Malilis, or proprietors, collected from the manu¬ 
facturers, in money, according to the actual current 
value of the saltpetre, and they in their turn paid the 
proportion of public revenue into the treasury. 

Both before and after the Company’s accession to 
the Dewanny, the Government revenue consisted of 
three-fourths of the one-half which was received from 
the Nooneeahs, the remaining one-fourth of what was 
so received being retained by the Zemindars. 

Such being the general outline of the rights of the 

Native Governments, and tlie Government of India, 

and of the Zemindars, in the saltpetre collected by the 

Nooneeahs, it will be convenient in the first place to 

consider how tliis case stands upon the evidence, 

without reference to the suniids, the authenticity or 

which was so much discussed in the argument, and 

to some matters more immediately connected with 
those documents. 


It appears that the fixed jumina of Rs. 2,063. Oa Ip 
at which the m,muk ,ayer mehal of the two Perqttnnahs, 
Suresa and Knsma, is claimed to be held, is composed 

and R f 1-809 for Pergunnah, Suresa, 

and Rs. 251. Oa. Ip. for Pergunnah, Knsma. It further 

appears as to Pergunnah, Suresa, from the Wasil bakij 

papers (that is, papers signed by Government officers. 
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stating the sums colloctisl and Imlances outstanding), 
the Ktdhuni^i) of 181)3-4, and the Report of 1806, 
that from ITSo-O to 1803-4, three-fourths ot the 
salt mehul of this Percjutmih (and it is observable that 
in the Report of 1806 the.se three-fourths are called 
the salt mehals) were held at a jumma of Rs. 1,351, 
and were recorded at that jxmmu, both in the Decen¬ 
nial Settlement book of 1789-90, and in the Qiiiii- 
niiennial Settlement of 1794-5, in the name oi^ajah 
lal>o»,ed S,unee, and in the book, 1799-1800 were 

recorded in tbe name of Rchcc Si/af, wife and heir of 
the Khuajah. This appears by the 

Z this holding at Rs. 1,351 is ---d ^ ^ 

V i7Rn— 1 bv the Report ot the llth ot A 

12 a. up 0 , afterwards m the 

-- 

This 18 in tact the accom 

ihP suit It IS an aeeount, tirsi, oi i . 
papers in the su of the mehal 

1785-6, in which th e uReceived as 

is stated to be Rs. l,3.i , 1785—6. 

follows, 1,351 rupees Jo^ 

That confines agau^^^ annually,” and 

it is also desciib d 

baky of Pergunnah, Suresa 

the “KW”* lr,s o, K—<, 1,351 

hive .n .heervelien to m.ke .p.n th.t 
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word ^^Nizamut'' presently), “and fourth share 458;” 
and the Heport of 1806 states, that “the salt mehals 
of Pergunnah, Suresa are recorded in the Decennial 
Settlement book of 1119 Fuslg (a.d. 1789—90), and 
in the Quinquennial Settlement book of 1202 Fusly 
(a.d. 1794—5), at the jumma of 1,351 rupees, in the 
name of Khivajah Mahomed Simee;^^ and in the Book 


1207 Fusly (a.d. 1799—1800), tiie mehals in question 

are set down at the same jumma “in the name of 

Behee Sifut, wife of the Khwajah/^ and then in 1211 

Fusly (a.d. 1804), “in the name of Malik Mociir- 

rerydarr In the Report of the 11th of August, 

1824, there is a statement of the jumma at which the 

Pergunnah of Suresa has been held for periods long 

antecedent to those to which we are referring. And 

in that report the jumyna of Rs. 1,351 commences in 

the year 1780—81, carrying it back through a few 

years beyond the period to which the Respondent’s 
evidence extended. 

The same documents show that in the year 1803_4 

Es. 458. 12a. were added to the jumma for the one- 
fourth share of the resumed mocurrery of Baboo 8u- 
rupjeet Sing. That appears from the Eeport of 1806 
In tlie settlement hook of 1207 Fusly, about Pergun¬ 
nah, Kusma, it is stated in that Eeport tliat “the 
Government revenue of the salt mehals of this Per¬ 
gunnah in the Wasil bahij of 1213 Fusly is inserted 
at a jumma of Es. 1,809. 12a.” Then it appears upon 
the evidence that the salt mehals of Suresa were 
thenceforth (that is, from 1803^) held at Es. 1,809. 
12a. up to 1819, and were recorded inj the name of 
Behee Sifut until the year 1806, and afterwards in the 
name of Burkut-oon-Nissa, her daughter and heir 
This IS what appears in the documents, independent!v 
of the smmds, in reference to XTet " 
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As to A'tlio case as it appears upon 

the (loeuiiients above referred to, is soinewl.at different. 
The fixed junnm of Ks. 2,-.4. Oa. Ip. for tins Peryunnah 
does not appear upon the .loeuinents put in by the 
Respondent at any time before the year 1804, when 
it is found in the A'ist/mady of the 2lst of January, m 
that year, in eonneeti..n with an allowance to Bajoa. 
Mudho Siuy, and a charge for impressing the seal, 
amounting together to Rs. OS, making the total pay¬ 
ment for this Peryunuah, of Rs. 292 Oa. Ip., and then 
the Government demands Rs. 254. Ip. allowance to 
Rajah Mudho Biuy, at 2 per cent.; Sarf-doec Rs. 20, 

Mohraua, for impressing the seal, 

38 additional, and bringing it to Rs. 29.. Ip., whic 
stated at the head of the document as the amount 
KiMhuody. The juuuua of Rs. 254. Oa. Ip is how- 
ever carried back for two or three years; the san 
thing happened with respect to Peryunmh, as 

happened with respect to Peryunuah, bureau. The 
Lmma which is contended to be the hxed jurnma is 
. back bv the Report of 1824, a tew years be¬ 
fore the period to which the Respondent’s evidence 
carried it, and the payment of it was continued to 

.“ 

of M«», 1820, '*“* “j* Aj„° ,ho name of Bebtt 

ivatimhs were issue inserting in lieu thereof 

Sifut from the Records, and inserting 

receipt and a accordance to 

preceding passage it is 2nd of 

which two Perwanna s wer^ purzund Uli, 

July, 1806, one m the name^^^ 

aTi^l^pSTf U^nryursU MohUar of 
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mml Bebee Burkut-oon-Nissa Begum, daughter of 
Bebee Sifut, wife of Khwajah Mahomed Suniee, de¬ 
ceased, the name of Bebee Sifut should be erased from 
the Records, and in lieu thereof, the name of Mussu- 
mat Burkut-oon-Nissa Begum, heir of Bebee Sifut, de¬ 
ceased, be recorded, and to receive the revenue from 
her and in addition to what has been above men¬ 
tioned, there is a decree of 1812, in a suit brought by 
Burkut-oon-Nissa, against one of the Nooneedhs, in 
which it is stated, that from the documents filed in 
the case it appeared that the mocurrery istimrary 
(perpetual salt mehal) belonged of old to the Plaintiff, 
Burkut-oon-Nissa, as her inheritance. 

There is also a very unportant document, being a 
proceeding of the Collector of Tirhoot, dated the 30th 
of June, 1813, in which, upon a tender being made to 
farm some salt mehals, including those of Suresa and 
Kusma, the Collector refused the tender, upon the 
ground, amongst others, that the salt mehals of Suresa 
and Kusma were the mocurrery istimrary tenure of 
which the jumma, apart from farming engagement, was 
in the name of Burk\it-oon-Nissa, daughter of Khwajah 
Mahomed Sumee; and there appears to have been a 
proposal by other parties for these mehals, at an in¬ 
creased jumma\ and the statement is, “As the peti¬ 
tioners have presented a tender for the farm of the 
salt mehals, at the jumma of Rs. 30,500, and the salt 
mehals of Pergunnahs, Suresa and Kusma are the mo 
<^rrery istimrary tenure, of which the jumma, apart 
trora Theekadaree (farming engagement), is in- the 
^me of Burkut-oon-Nissa Begum, daughter of Khwajah 
Mahomed Sumee, deceased.- The decision come to 

being, that the tender of the farm, therefore, cannot be 
accepted. 

This proceeding of the CoUector appears to have 


ON APPEAL FROM THE EAST INDIES. 

been adopted by the Ooveniment, as will be found by 
the report on tlie Nttiniik ^':ayci ineluil, under the date 
of the 27th of October, ISL'). This is a very elabo¬ 
rate lieport upon the subject of the Ntimiik sayer 
mehal. It refers to another report, dated the 17th 
and 18th of Auyust, 1813, in which there is this 
statement: “The Collector having again submitted 
reports on the subject of offers made to engage for 
the mehals, and having at the same time suggested 
that the balances should be recovered from officers 
attacbed to the Commercial Presidency at Patna, who, 
there was reason to believe, had been concerned clan¬ 
destinely in the late farm; the Board furnished him 
with instructions to the foUowing purport, with re¬ 
spect to the tender made by Rogooram Bhooder, &c.; 
the Board were disposed to accept their offers (exclu¬ 
sive however, of the mehal situated in the mocarrery 
of Burkut-oon-Nissa and Setaram, which was included 
in their offer.’’ So that the Government appears to 

of June, 1813. . _ . 

It is to be observed, bowever, that this same Report 

of the 27th of October, 1815, notices a Report of a 

1™” Collector, ol the 2,,1 of M». 1801, whjch 

Stated, that the salt mehals were farmed in Pergunmhs 
‘Suresa and Kusma, distinguishing those Pergunmhs 
from Tonkee, in which the mehal was stated to be 
claimed as mocurrery. And, in October, 1815, it is 
Td in the report of the Collector that “it was let 
rSrm in the following year, that it was also farmed 

Pergunnahs, 

trtweJrrbeing farmed in Suresajnd Kusma, 
V—63 


483 


1854. 

The 

Bengal 

Govern¬ 

ment 

p. 

Nawab 

JAFUR 

HOSSEIN 

KHAN. 


484 


CASES L\ THE PRIVY COUNCIL 


1854. 


The 

Bengal 

Govern¬ 

ment 

V. 

Nawab 

JAFUR 

H0S:3£1N 

Khan. 



5th of May, 1820, states, tliat in the Settlement book 
of 1211 Fusly (a.d. 1803—4), a fourth share of the salt 
mehal, the resumption of Baboo Surupjeet Sing, is re¬ 
corded as the khas tenure, at a jumma of Es. 458, 12a. 

It is further to be remarked that there is not in 
evidence any Wasil baky account of that year or the 
following year, and that the report of 1824, which 
purports to be founded on the Pareenah and Amanat 
dufter papers, shows the jumma of the salt mehals, 
both of Suresa and Kusma, to have been fluctuating 

as to Suresa up to the year 1780, and as to Kusma 
up to the year 1795. 

Again, it is to be remarked, that in the Settlement 
books of 1789—90 and 1799—1800, Behee Sifut is de¬ 
scribed as farmer of the Numuk sayer mehaL The 
description in the Settlement book is, “Farmer, wife 
of Khwajah Mahomed Sumee MocurrerydarP An d 
she is also mentioned as Theekh-daree, and not Malik, 
in the proposed Theekh-daree jumma of 1799. 

In the argument on the part of the Respondent, 
some reliance was placed upon the alleged discrepancy 
between the Collector’s Reports of 1820 and 1824* 
the Report of 1820 stating, that there had been an 
increase in the jumma, and the latter part of that 
Report stating, that “no increase or decrease ever 
appears to have taken place in the mocnrrery jumma 
in question, and in the files in question, copy of the 
simnd does not appear.” But the difference between 
these Reports does not appear to their Lordships to 
be entitled to much weight, for the Report of 1820 is 
based on the records of the Collector’s office, and does 
not refer to the Amanat dufter papers. And, be- 

confined to the period subsequent 
to 1789, and not to have extended back to the earlier 

periods to which the Report of 1824 is addressed. 
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it seems probable that there would be no accounts in 

the Collector’s ollice of a date prior to 1789. 

Their Lordships feel that it would be difficult, upon 
the materials to which they have already adverted, to 
arrive at any satisfactory conclusion upon the ques¬ 
tion before them. On the one hand, the proceeding 
of the Collector in 1813, adopted, as it would seem, 
by the Oovernment, affords very cogent evidence that 
the salt mehals of these Pergumiahs were always held 
at a lived jumnui. And the other docmnents fix the 
amount of the jiwima at which they were held for a 
considerable period. But, on the other hand, the 
Eeport ot* 1824 shows the jumma of these mehals to 
have been fluctuating in more early times. It was, 
indeed, urged on the part of the Respondent that no 
credit ought to be given to the Report of 1824; that 
its discrepancv from the Report of 1820 of itself dis¬ 
entitles it to credit ; and that it is, moreover, a docu¬ 
ment compiled in the office of Government from 
materials which have not been authenticated or even 
produced in the cause. It has been already observed, 
that but little weight can, iii the opinion of their 
l.ordships, be attached to the discrepancy between 
the Reports of 1820 and 1824. And, before yielding 
to the Respondent’s other ohjections to the Report 
of 1824 it is material to consider the nature and 

l.istorv of the documents on which that Report pur¬ 
ports ■ to be founded, and how the statements con- 
Lned in it are affected by the other evidence in the 

'^This Report is the report of the Record Keepers 
of the Collectorate of Tirhoot, and it purports to con¬ 
tain a detailed account, taken from the Amanat diifter 
of the himma of these 7nehals, as to Siiresa, 

fX'n36, the date of the earliest of the sunuds, to 
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which we shall presently refer; and as to Kusma from 
1762, an account which is also to be found in the 
answer of the Government, and in the letter of the 
Collector of Tirhoot to the ofliciating Conmiissioner of 
Revenue, dated the 16th of June, 1831. 

Now the Amanat diifter was an office for the de¬ 
posit of revenue records during the Mahomedan rule, 
and the Amanat dufter records are referred to in the 


Report of 1813, on the affairs of India (the 5th Report). 
These records were, as their Lordsliips have ascer¬ 
tained by inquiries which they have caused to be 
made, transferred to the officer of the Board of Re¬ 


venue at Calcutta, and the Report of 1824 speaks of 
the Amanat dufter papers, and also of the Pareenah 
papers (other old records), to which it refers as having 
been received from the Board. There is every reason, 
therefore, to beheve, that these papers were in the 
office in which the Report of 1824 was compiled, and 
were derived from the proper custody. But still the re¬ 
sults derived from them may not have been correctly 
deduced. And with a view to this question it is ma¬ 
terial to look at the other evidence in the cause. 

Upon examining, then, the other evidence, it ap¬ 
pears, that all the documents which the Respondent 
has produced, whether Wasil haky papers (that is, pa¬ 
pers signed by Government officers, stating the sums 
coUected and balances outstanding), or Kistbundies 
given by the parties to Government, so far as they 
go back, agree mtli the detaUs taken from the Amanat 
dufter papers. But the Respondent has produced 
evidence as to Suresa only so far back as 1785, and 
as to Kusma only so far back as 1803-4. As far as 
the evidence goes back, there is no disagreement be¬ 
tween the Wasil baky and Kistbundy documents on the 
one hand, and the Amanat dufter papers on the other. 
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11 is in till' more early ))eriotl to wliieli the H axil bak;j 
and Kisthiiiidi! papers do not extend, tliat the differ- 
enee in the amount of the jiiinnia is to be found, and 
as to that i)eriod the Respondent has produced no 
evidence. Tlie imporlanee of produeiiift such evidence 
cannot have been overlooked by tlie Respondent, for 
tlie statements of the Report are at variance with the 
existence of the fixed jininaa contended for ; and the 
opportunitv of producing- the evidence was not want¬ 
ing ; for tile Report of 1824 was filed in Court, in the 

month of Aiifiuxt in that year. And long ^ 

period, when the cause was heard before the Zdlah 
.Judge, in 1837, a great mass of evidence was produced 

on the part of the Respondent. 

In this state of circumstances, their Lordships feel 

that it is impossible to disregard the Report of 1824, 
and that the most which could be done ^^^th refer¬ 
ence to that Rei-ort would be, to send the case 
hack for further inquiry, if, upon the ^^dlole evidence 
taken together, no satisfactory conclusion could be 

''"tIi^ brings us to the consideration of the sunuds 
and the matters more immediately connected yth 
hem It appears, from the year 1816, the subject of 
e salt M was much considered by the Govern- 

of i 'I; ”, 

of these "'ef® set on foot by Mr. em , 

ST “re produerf on the port of B„U-oo,-N«,- 
„p.,. .1,0 «o,o.ion of this 
tended on the part of the Keep 

r:trtir;rre:d "o m,. «e«.e. 

wTr Tribe 27th of Feir.nr,,. 1817, >vas relied upon 
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in proof of such production. It is a letter addressed 
by the acting Secretary of Tirhoot to Mr. Kennedy^ 
the Superintendent of the Numiik sayer mehal, and it is 
in these terms: “Sir, The Commissioner having had 
before him the case of the Numuk sayer mocurrery in 
PergunnahSf Suresa and Kusma, and also in Nagurhusee 
in Zillahy Tirhoot^ and being of opinion, as well from 
the documents produced by Noor-ool-Husun Khan, . 
the heir of Burkut-oon-Nissa Begum, in whose name 
the mocurrery is held, as from the nature of the mehal 
itself, that the original mocurrery sumtd said to have 
been granted to TJhd-ool-Ghunee, if authentic, was not 
intended to be perpetual, and cannot be binding on 
Government, and that the continuance of the mehal 
to his successors was never confirmed by or notified 
to Government, and that it ought consequently to 
have been resumed on the death of the first incum- 
bent ; I am directed to desire that you will resume 
the Numuk sayer comprehended in the said mocurrery 
and proceed to make a settlement thereof, in confor' 
mity to the general rules with which you were fur¬ 
nished on the 30th of December last in regard to the 
Numuk sayer,'* 


I was contended on the part of the Eespondent, 
hat It appeared from that document that either both 

the sunuds, or one of them, were or was produced. But 

rha?tht'd '"“'f is found 

hat the document was merely to refer to an original 

mocurrery sunud as having been said to have been 

he IS of opinion, as well from the documents tiro 
need as from the nature of the me},al itself, that the 

UM o irr''"’’"-' granted to 

VM-ooWnunee, if authentic, was not intended (o lo 
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perpetual.” It refers, tliercfore, to an allegation hav¬ 
ing been made of the e.xistenec of such a sumid, and 
not to any such siiiiikI having been produced. And 
the examination of Ihirht,t-ooi,-Nissa’s VaM proves 
that no such was then produced. That exami¬ 

nation is as follows: •• When, according to Section 25, 
Keo'ulation XIX., 179:1, a proclamation was issued 
calling for .simm/s, "hy did you not then produce your 
alleged mocunnn .^n,nol on which you found your 
claim?” The answer i.s, “There was no notice or 
proclamation issued in the name of my client ; con- 
seipiently, the sinnul was not produced; showing, 
therefore, that at that time the siinuil was not pro- 

''"under these circumstances, the Government, in 

FAnuani, 1817, resumed the salt Mehah of these Per- 
nnnnaU. And here the matter appears to have rested 
until Jnh! in that year, when an instrument was re^s- 
tered purporting to be a snnnd of the year li4o, undei 
the seal of Zi,ii-Pod-de,>v Ahnnid Khan. This iiistm- 

i, in .tas. term..-- I-—"* 

future of Pergunnah, Sure.^a Snrkar Ilajeepoor, 

“1;,. t.. SOO,„I, Bo i. hio.. t. y.„, .t .s 

,0 II... II.. »ll «* 

•iforenamed, bearing assessment ot Rs. 1,8 

.s.'«biy ... . . 

™: «yii . .. ” »' ^ r;. .It 

mo aforenamed, and descend^ 
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orders), i-pvrf/uiiatee, &<•., you will make no demand 
whatever, or cause any interference with and in the 
estate in question, so that the Khwajah aforenamed, 
by paying the fixed assessment to Government, might 
enjoy the mocurrery in question.” 

It is to be observed, therefore, that this purports to 
be a stinud confined to Siiresa entirely, and to be a 
confirmation of a previous grant of the salt mehal of 
Suresa, in favour of Khwajah Uhd-ool-Ghunee, and his 
descendants, at a perpetual fixed jtimma of Es. 1,809. 
But no such previous grant was then registered. The 
registration of the siinwl of 1745 w-as followed by a 
petition presented in March, 1818, for a reconsidera¬ 
tion of the case. But nothing appears to have been 
done upon this petition ; and the next step in these 
proceedings appears to have been that of the 3rd of 
Septe-mher, 1818, when the plaint in the suit was filed 
by Burknt-oon-Nissa Begum, for the recovery of the 
sa.lt mehals of these Pergunnahs, with mesne profits 
received by the Govenunent. 

Up to this time there is no trace upon the evidence 
of any sunud having been brought forward, except the 
alleged sm^ud of 1745. It is true, indeed, as was 
pointed out on the part of the Respondent, that the 
plaint speaks of ” sunuds.” The language of the plaint 

mere grandfather came from Cash- 

mere to this country, and established a saltpetre fac- 

lb7’ outlay, established and 

and Ob? • 1 aforenamed, 

and obtained from the former i.Umrary mo- 

cur^ry sunudsjor the same, as a grant to himseii and 

0 ^ 017 ; refers to 

one of the sunuds ; but it is to be observed, that the 

plaint does not specify the sumds, and it is clear that 
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if the Kespeiulenl lia<l any title, it eonld be by 
only ; and there mn.st he more tlian one .sinnid, as the 
alleged t^iiiiiid. whieh liad been registered, extended 
only to Siiresa, and was, moreover, a snnud of confir¬ 
mation only. It does not appear, therefore, that any 
reliance can jnstly he placed upon this expression in 

the plaint. 

The suit appears to have Ungered for some time 
after its institution. But in March, 1819, the alleged 
snnud of 1745 was produced to the Officer of salt 
mehals, and this was followed by a proposal for com¬ 
promise in Mail, 1819. T do not think it necessary to 
go through the document. It appears that there 
was this proposal of compromise. This proposal was 
communicated to the Board of Eevenue by a letter 
dated the Ifith of .Jidu, and was rejected by them by a 
letter of the 10th of August, 1819. These letters are 
of some importance, as a good deal was said upon the 

subject of them in the argument. 

The letter of the 16th of .hdg, 1819, contains this 

paragraph;—“ I have the honour, likewise, to forward 
to your Board hereivith a copy of the plaint filed by 
the Mocunerydar in the Palua Court, upon an exami¬ 
nation of which, together with that of the ori^^ 
sunud, which accompanied my letter of 28th o 
March, it will be for your Board to decide whether it 
mav not be more advantageous to the interests o 
Government to relinquish the Pergunnahs 9 ««^mn 
on the terms offered, than to run the risk of the 

Plaintiffs obtaining a decree in Court ^ 

miqiiestionablv be followed by a demand of restitution 
of\ll that I have hitherto collected, and perhaps y 
V for damages in having attached the mehal 
The question of right on their part rests, I 
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conceive, entirely on the validity of the sunud, of 
which I have already expressed my doubts ; for it is 
a circumstance certainly liable to create suspicion, 
that at the time ^Ir. Demit called on the Begim*s 
Molhfar {Meer Jiiafur Shah) to produce any docu¬ 
ment he might possess which would tend to support 
or establish her claims, the sinind, the most important 
document he could bring forward, was not produced, 
and stated bv him not to be found ; vet from the 
(late of registry affixed to it, compared -with the date 
of the Oonimissioiier’s order to me, on the subject 
ot the resumption, your Board will perceive that 

there is not a greater difference than two or three 
months.” 


Then the letter of the 10th of Avgust, 1819, is in 
these terms:—‘‘The Nuviuk saijer mehal of Pergun- 
nahs, Siiresa, Kiisnm, and Nagiirbuses was formerly 
held under a mocvrrery and istimrary stmud by Uhd- 
ool-Ghunee, from whom it descended to the late 
Burl-ut-oon-Nissa Begum ; after whose death, in con¬ 
sequence of no valid title having been produced by 
her heir, the mehal was ordered to be resumed by the 
late Commissioner ; but since that time the heir has 
produced a document purporting to be a sunud, under 
the seal of Z!/«-oorf-(fpcB Ah mud Khan, which confirms 
to Vbd-ool-Ghuvee, ‘ ha furzundan,’ a former mocurrery 
and istimrary grant said to have been made to the 
above person. There is nothing in the sunud itself 
which leads one to suspect its being a forgerv ; but 
Its not having been produced ivith the documents 
brought t.>rward when the late Commissioner called 
for the titles of the heir of the late Burkut-oon-Nissa 
Begum, affords strong grounds for suspecting the va¬ 
lidity of It.” Then he goes on to state other grounds 
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4 

whic'li Tnighl loinl to suspicion ot the validity of the 
document. 

These letters were relied on by the Kespondeut as 
evidence that not only the alleged smnid of 1745, but 
also the alleged fiu>tii(l ot had then been pio- 

duced, and they were relied upon also upon this 
ground, that the letter of the 10th of Aut/iist, 1819, 
refers not only to the Niinutk sayer melial of Suresa, 
but also to that of which is not mentioned in 

the alleged sunud of 1745. But it is observable, that 
the letter of the 10th of Aiiyust, 1819, is in answer to 
the letter of the 16th of Jidy of that year, which clearly 
refers only to the sunud of 1745, and that the letter 
of the 10th of August, when it refers to what had 
been produced, refers to that simud only. It says, 
“Since that time the heir has produced a document 
purporting to be a fiumtd under the seal of Zyn-ood- 
deen Ahmiid Khan,” which clearly is the sunud of 
1745. And the reasonable interpretation of the part 
of that letter which refers to Kusma, seems, there¬ 
fore to be, either that An.swa'was considered to be 
included in Snrexa. or that the passage referring to 
Kusma had reference to the claim which had been 
made, and not to the evidence which had l>een ad¬ 
duced in support of it. The question of the vaUdity 
of the sumd must indeed at this time have been 
deemed to be of little importance, as the Governmen 
had been advised that the grant produced, whatever 

it mav have been, had determined. 

The propoAM for jr.^eii’. 

lt.i’r'by"wch they insisted, amongst other things 

rr “a r": 
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relied on. The Respondent replied, and, in the repli¬ 
cation, nndonbtedly referred to some sumid different 
from that of 1745, and containing more extensive 
words of inheritance. Bnt still there was no men¬ 
tion in terms of the sinnid of 1735. "When, however, 
the cause was at issue, the first document produced 
on the part of the Respondent was an instrument 
purporting to he a sinutd of the year 1735, under the 
seal of Mahomed Ah Wvi'dee Khan. 

In the Respondent’s case we have that sunud, and 
it is in these terms—“ To the officers present and 
future of Perfjmmahfi, Suresa and Kusma, SurJmr, Ha- 
jeepoor, Muifof^ Sooha, Behar, he it known. As the 
honest Khwajah Ubd-ooUGhnnee has established salt 
mehals in the Pergunnahs aforementioned, and has 
brought Qidumee Shorah (saltpetre) into use, and has 
petitioned that some arrangement may be made, so 
that he might pay the yearly revenues to Government, 
and enjoy the profits himself, and his posterity after 
him, generation after generation, and which arrange¬ 
ment should be free from, and not susceptible to, any 
ciange or alteration in future: adverting, therefore, to 
his right and to his good management, the mehal in 
question has been settled at an equal and fixed jumma 
of Rs. 2,063. Ip., in the name of Khtvajah UM-ooU 
Ghunee as a mocnrrenj istimrarg, fixed (permanent) 
tenure, to continue to him and to his children and 

* ^2 * ^ Avithout any spe- 

cification of name or division, so that himself and 

his children and dependents (relatives), generation 
after generation, might possess and enjoy the mehal 
in question to their full and entire satisfaction, and 
pay yearly the mocurrery jumma into the Govern¬ 
ment Treasury, and enjoy the profits. The Khwajah 
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at'oreuamed, and his children and dependents (rela¬ 
tives), being considered as fixed Mocanenj htimrary- 
(lar, should sull'er no change and alteration in the 
tenure, and also be subject to no increase or any other 
demand for cesses, retpusitions (as presents), and 
beliree (charge tor any reipusite expenses, &e.).'’ 

It may as well be observed here, that the Govern¬ 
ment had been adviseil, that the simiid of 1745 did not 
contain words of inheritance sufficiently ample to carry 
the property to the descendants of Khwajah bbd-ool- 
Ghiniee, and that that circumstance had been com¬ 
municated in the meantime to the Respondent, and 
that communication had been made anterior to the 

production of this sunud ot 1735. 

That document being put in, there can be no doubt 

that this instrument, if genuine, was sufficient to en¬ 
title Burkui-oon-Nissa to the salt mehal of these Per- 
gmmhs. That has not been denied at the bar. But 
this cause was first tried before a Special Commis¬ 
sioner, and he discredited both this alleged sunud and 
the alleged sunud of 1745. And, it having afterwards 
appeared that the Special Commissioner had no juris¬ 
diction, the cause was again tried before the Judge of 
the PattM Court, who arrived at the same conclusion 
as to the authenticity of these alleged sunuds. Upon 
an appeal from this last decree, however, the Judges 
of the Sudder Court have held these alleged sunuds to 
be valid, and we have now to determine between these 

^tialtetlrged sanaJs have been brought for- 

sirs 

ndmits of no question. But to revcise 

admits 0 4 suspicion merely, would 

a Cour up ho^vever, facts in 

be going much too tar. 
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this case which appear to their Lordsliips to be irre- 
coiicileable with the autlieiiticity ot' these sxmuds. As 
to Haresa, the alleged perpetual jumma is, aceordiug 
to -the siinud ot 1745, Rs. 1,809 ; but, according to 
the Respondent’s own evidence (^vithout reference to 
the doubt thrown upon it by the Report of 1824), the 
jumma of the three-fourths up to 1803-4 was Rs. 
1,351 ; and in 1803, Rs. 458. 12a. were added for 


the one-fourth resumed mocurrery of Baboo Su- 
tupjeet Stay, thus making the total jumma to amount 
to Rs. 1,809. 12a. There is no explanation of this 
dilfeience of 12 anas in the amount of the jumma. 
But there are still more important considerations 


affecting this resumed one-fourth. The Respondent’s 
position is, that tliis one-fourth was one-fourth of the 
Governmeut revenue granted out to Baboo Surupjeet 
Sing for life. But the grant to Baboo Surupjeet Sing 
was, or appears to have been, at least, in the year 
1763—4. And if there had been a previous grant in 
1735 or 1745 ot the entire revenue, at Rs. 1,809, 
how could the one-fourth granted in 1763—4 amomlt to 
Rs. 458. 12a., the one-fourth of Rs. 1,809 being only 
Rs. 452. 4a.? It thu.s appears, that this resumed one- 
fourth was not one-fourth of the Governmeut share, 
and this is confirmed by the Kistbimdy of 1804, in 
which the fourth is mentioned as a fourth share in 
contradistinction to the three shares of Nizamat. 
Again, in the Amanaf duffer papers relating to the 
fourth share of Baboo Doorg Begah Sing and Baboo 
Surupjeet Sing, the mocurrery jumma of the salt 
mehal of the fourth is set down at Rs. 125 only and 
a subsequent sunud, in which it was recorded at Rs. 
43 d, was set aside, as not corresponding with these 
Amanat dufter papers. And it would appear, there- 
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lore, that if the jonnna of Ks. 458 was paid to Baboo 
Surupjcd B.ny, of whicli, liowever, i.o evidence has 
bml given 01 / the pari of the Eespoudenl, it must 
have been so paid in increase of the juonnu at which 
be lield, and by an arrangeinenl with him quite inde¬ 
pendent of the 

upon me resumpuoii Horn UujaU liaj l^uilub, m I 8 U 0 
rr If there haa been a previous grant ot the salt 
t « ol this i’c-.aanu., ai Ks. . 0 . Oa. Ip., how 
VO be accounleu lor mat m me K^tbunay 0 1805 

vUe Kesponuenl subuutieU to Ue churgeU with he 
^ ^ nt iis ‘^0 U1 favour oi liajaU Madho biug, 

ri:»*'■ 

'“"f“ fs 

’ the conclusion, that the i^umds ot li3o 

^“1 l.S are not authentic. They are the docu- 

aud 1,40 aie has aUeged the isUm- 

ipcnts on which t 

ran/ j ijaving failed to make good that 

rest upon mem, failui-e, and is not, 

allegation, ^ Vo any presumption 

:CS 0U,.n.i.. 1." »-a.. 

which pos } ^ presumption 

aimough nature the question being, not 

ou » quesuou ot U • 

fr.t 

to give any opimo P 
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Government have, in any event, the right to resume 
by virtue ot' their Sovereign power. Their Lord- 
ships give no opinion upon those points. The Judges 
of the Smlfler Court appear, however, to have consi¬ 
dered that the question in tliis case was set at rest by 
the Decennial Settlement, that the settlement then en¬ 
tered into with the ancestor of the Respondent became 
permanent and perpetual, under Reg. Vlll. of 1793. 
But that Regulation seems to their Lordships to relate 
to the laud revenue, and to settlements concluded with 
the actual proprietors ot the soil, and to have no rela¬ 
tion to the Numiik ynehals, or any settlement 

made in respect of it with persons who were not pro¬ 
prietors of the soil, and neither the late nor the pre¬ 
sent Respondent appears to have been proprietor of 
the soil. Our opinion, therefore, differs from that of 
the Judges of the Sadder Court upon this point. 

It has not escaped their Lordships^ attention, that in 
one of the precedents cited in this case, it was inti¬ 
mated that the word “ Mocurrery - may import perpe¬ 
tuity. But their Lordships apprehend that, although it 
may have that import, this is not the necessary mean¬ 
ing ot the word, and they are satisfied that, as used in 
the documents in this case, it has not that import. 

Upon these grounds their Lordships’ recommenda¬ 
tion to Her Majesty will be, to reverse the Decree of 
the Sudder Court, and the subsequent Orders founded 
upon it and to restore the decision of the Patna 

Cour disimssing the Respondent’s claim, with costs. 

But their Lordships think that the case has been in¬ 
volved in so much obscurity by the proceedings on 
the part of the Government and its officers, that there 
was enough to Justify the appeal from the Decree of 
the Patna Court, and that no costs ought to be given 
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substHiueiil to that Decree. 1 am not sure wliellier 
the costs have not beeii paid, and, it* so, they must be 

retunded and sot right. 
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On ptillwii Irani Bombay. 

. ■ ^ . f lu.ii., Ko 18 of 1S48, eiUMOweved the Go- 

All Act of the Legialatuxe of private estate of the late 

venior in Coimeil ol hoinhai/ ‘ ^ 2 eiiiietod, “that no act of tho 

AiiHHih of ami it V; ■ jespei-l of the administratiou to, 

said Goveniov of '“„»Hrfioni the^dale of tho death of the said 

and distribution of, ^^Jtit,„ed in aiiv Court of Law or Equity. 

Atufoh, should be liable to l . jj,^. (^lyvernor’s dccisiou. In 
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Ihc Crown, under section 1 of tnt oiaiui , 

This was au application lor leave to appeal agaiust 
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on an award made under au Act ol the 
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OF Surat. 


Atnca/>), and Amatr-i^on-nism Begum, the widow of 
the deceased Naivab, 

it appeared from llie petition, that Meet’ Ufsoolod- 
deeu Khan, from the year 1821 until his death, enjoyed 
the dignity and immunities of Surat with the sanction 
of the British (.rovernment in India, under the pro¬ 
visions of certain articles of agreement, entered into 
on the 13th of Mag, 1800, between the East India 
Company and Xut>tieeroddeen Khan, the father of Uf- 
zooloddeen Khan, whereby, in consequence of his sur¬ 
rendering up to the East India Company the civil and 
military government of Surat, it was provided, that 
he should continue exempt from the jurisdiction of 
the Courts of Justice, and should be at liberty to 
dispense justice over his relations or servants. Meet 


Ufzooluddeen Khan died on the 8th of August, 1842, 
leaving no son surviving him, and the title was de¬ 
clared extinct, and the property taken possession of 
by the Government. On the 26th of August, 1848, 
an Act of the Legislature of India, No. XVIII., entitled, 
“An Act for the administration of the estate of the 
late Nauab of Surat, and to continue privileges to his 
family, was passed, which luv’ested the Government 
of Bombag with power to administer the private estate 
of the deceased I^aivab, and alter settlement and pay¬ 
ment of the claims against the Xaivab, at the time 
of his death, to make distribution of the remainder 
among his family. xVmong the claimants to the pro¬ 
perty, as heirs, were the Petitioner, Meer Jafur Alee, 
and his two daughters, who claimed the whole estate! 
The agent for the Government, Mr. Frere, to whom 
the matter was referred, by his award, was of opinion, 
that there was no proof of a custom in the family of 
the late Xawab, by which his children were exclu- 
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shelv oulillua lu tho «liolf piupuity, ami Uuit it wa« ^ 
nul proved that a wa. tho uaention of the late 
,0 eoastUute any partieular person to the exeto o. .eK.„ 
of those who would be hens under the rules ol the 

Mahomedan law of sueeession ; and 

deereed that the property should be diNided nt 

..wirded eight shares to Meer 
sixteen shares, and .iwauttU ei,. 

Shares among the other relations ol the decease 

'Xt Feu.,i; 

,l.e .b.ve ‘ - 

18od, the U .ousideration of the appeal pre- 

0. 

leiieu ^ under section ^ oi 

z Ti: -t: z 

^ ^ .lonohiprs four tiliares each, to tne 

Nawab’. widows, one share p,,ther 

»*■ »a .F.»«- 

lu the ma c , ioefleetual application to 

ti,„,ed the ludia Company for 

the board o Petitioners presented a 

review ol for leave to appeal, 

Ld to, • .rl't.' “ to «dio«.T to", 

Committee, d 1" Po ‘ Commit beiog doubU'ui 

go. to togmU-m- .to r.‘'F 

wiiotUei- It wdo Ol ^ 3^ the 

.»uo,d.ip3... 

leave to appeal. 
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The Solicitor-General (Sir Richard Bethell), and 
Mr. Ayrton, supported the motion. 

We insist that the confirmation of the award by 
the Governor in Council, under section 2, of the Act 
of the Legislature of India, No. 18 of 1848, was of a 
judicial, and not a Sovereign character, and the pro¬ 
per subject of an appeal to the Queen in Council. It 
was similar to the judicial functions formeidy exer¬ 
cised by the Governor-General, under the powers of 
the Statute, 21sl Geo. 111., c. 70, sec. 21, from whose 
award or decision an appeal to the King in Council 
was as of course. 'The jurisdiction of the President 
and Council, as a Court of appeal, was abohshed by 
Statute, 37th Geo. ill., c. 142, sec. 18, and the Bom¬ 
bay Charter founded upon that Act provides for an 
appeal to the King in Comicil from the Supreme 
Courts, thereby created. Statute, 47th Geo. III., 
sess. 2, c. 68, sec. 1, empowers the Bombay Govern¬ 
ment to make laws and regulations for the good 
order of the town of Bombay, but an appeal is given 
by sec. 2. So Bom. Reg. IV. of 1827, ch. 23, cl. 10 
(Bom. Code, p. 159), expressly provides, that there 
shall be no bar to the full and unqualified exercise 
of Her Majesty's pleasure, in receiving or rejecting 
appeals from the Sudder Courts. Although it is en¬ 
acted, that the award is not to be questioned in any 
Coiirt of law or equity, yet that cannot deprive a sub¬ 
ject of the right of appeal to the Sovereign. There 
are no restrictive words taking away an appeal, and 
we insist that an appeal lies to the Judicial Com¬ 
mittee as now constituted, the same as an appeal lay 
from the President and Council to the King in Coun¬ 
cil, before the passing of the Statute, 37th Geo. m., 
c. 142. The recognition of the Sovereign character 
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their advice.l-An api Governor 
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in an analogous case ■ ^ 
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the Legislature of tt might be 
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beneficial writ for the subject.” The King v. Juices (a). 
The Act of 1848 was never intended to interfere with 
the right of appeal to thi.s Court, which has more 
extensive powers than the Court of Queen’s Bench. 

The Lord Justice K xiGHT Bruce: 


The late Nawah of Surat, having been placed in a 
peculiar position with reference to the Government of 
Bo)}}])ag, by reason of the consideration shovm him bv 
tha( Oovoi’iimpiil, in oonsefiupnoe of rights of Sove- 
roignty, which, whoflier Iheoretically by' delegation, 
or otherwise, he liad in fact substantially exercised ; 
he was placed, I say, in a particular position by law 
wth reference to that Government, and to a certain 


extent, to use the expression of the Solicitor-General, 
was “ solifiix h(/r ” himself, and placed as a law over his 
immediate family and dependents ; a state of things 
which existed at liis death. Rome difficulties appear 
to have arisen upon that event ; and, in consequence, 
some years after his death in 1848, an Act of the 
Rupremo Legislature of hulia was passed to this effect • 
it is entitled “ An Act for the administration of the 
estate of the late N„,r„h of Snraf. and to continue 
privileges to his family." Tt recites that ‘‘ it is expe¬ 
dient to provide for tlie administration of the estate of 
the late Xntrah." It then recites, that ‘‘ the exemp- 
lion from the jurisdiction of tlie Civil and Criminal 
Courts, enjoyed ),y tlie said late Xnwah and his re¬ 
lations and servants, by virtue of the treatv concluded 
between the East India Company and the said late 
AVnea/, on the LStli .1/a,,. IHOO, recognised and con- 
b>med by danse 2, section 21, Regulation IT., 1827 


(g) 8 Tprni Hop. 544, 
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and clause 2, section 1, Keo-ulation XL, 18L<, of the 
Bowhan t'ode, ceased at the death ot the sa.c late. 
mwiih, and it is deemed exi)edient tlmt some .d the 

said nev.sons should continue to he ,.rivdeged. I 
then enacts, that "No writ or process slndl he sued 
forth or prosecuted aftainst tlu> person. g<.o.ts or pro¬ 
perty of the said sevei al pei-sons named m llie sc le- 
luUe annexed to the Act, or any of them, mdes.s wUh 
the consent of the (lovernor of Bumhaii m ( oum 
first obtained, such consent t.. he sigmlied hy one o 
the Secretaries to ttu> (Jovermne.d: an.l an> ^.u 
process sued forth or prosecuted asamst u ■ • 

Koods or property of the said nanu-d I----’ ’ 

of them, without such consent as ' ; 

utterly null and void." The second 
the one which has been brought 
under the attention of their Lord.sh.ps on 
sion says "The (Jovernor of Bomhnii m om 

"d to act in the adnunistration ot^ the t- 

Surat, in regard to the settlement and payme. ^ f Jl^^ 
debts and claims standing against ^sta . f^t^^ 

said late Nawah at the time of his death, and 
distribution of the remaining property among us 
It and no act of the said Governor of 

Council, in respect to the ^ 

tribution of such property, p, „„es- 

of the said late Nawab, shall be liable 

*• nri in aiiv Court of Law or Equitj, 

tioned in aii) y~' power 

V vinuihftii in execution or rne \nny^i 
The Governor ot Bowliaj 

i.+h thus conferred upon him, has exi i 
or duty, or both, thm ^ unsatisfactory 

„iwd th«l P»»" _ g„„b, ,ml, 1,1 roii- 

sequence, tnt i 

M M 


J854. 
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case re-heard, or the distrihiitioTi, thought right by 

THE nawab <^»overiior of Bomhaif in Council, brouglit under 
()E Surat, the review of the Judicial C^onimittee, as a matter of 

right, and in the exercise of its ordinary jurisdiction; 
and the fjuestion before their Lordships is, whether 
that is a course authorised by the Statutes under 

which they, as members of the Prlvv Council, exer- 

• 1 

cising the particular functions of the Judicial Com¬ 
mittee, are now sitting. 

The f|uestion is not whether thi.s may hereafter be 
a case which their T,ord.shipa may ha\'e to hear, if it 
shall so seem fit to Her !\ra,iesty, under the 4th section 
of the Statute, 3rd & 4th WUJ. TV., c, 41, to refer it 
to them. The question is entirely confined to the 
3rd section of that Statute. Their Tmrdships desire 
that nothing which is said on the present occasion 
shall be understood as referring, directly or indirectly, 
to anything that may be thought right to be done 
under the 4th section. That is, in point of fact a 
matter with which they have nothing to do The 4th 
section provides, “That it shall be lawful for His 
Ma,iesty to refer to the said Judicial Committee, for 
hearing or consideration, any such other matters 
whatsoever, as His Ma.iesty shall think fit; and such 
Committee shall thereupon hear and consider the 

of Her Ma,iesty to refer the present petition, or any 
similar petition, to their Lordships, their Lordship; 

.11 of course hear it, and report to Her Maiestv 
upon It. At present no such case is before ns ' The 
only question is, whether, irithout a reference and 
as a matter of right, a petition complaining of’ what 

mlerlie^T^ ? "oimcU, 

r particular power that I have mentioned 
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shall be hvou.nht hove in nv.linavy eonvse ; ami that 

depends upon the .|nestion 

• ni«-» ‘^ivl vi(w*ti(>M ol till* .>hI iV 41 

mofllllllJf Ol -‘HI SHlun 

ii’in. IV., f. +1. .'siiiWaiiii's I'"' 'I"'''™'' "j 

. Jndse «v .helicid effieet , .!«■ el . ^ 

eeetion hell* 'Mlet. .11 ^ 

et this Ael, »r ..v L"'. ... " 

htouKht Vf«e Hi» " Hi* ''“ '“'I 

from' et i. re,.,.eel ef I.; 

,.„le. «r ereler ef ..r f™.rl, -""Ir-r. 
and all sneh appeals as are now peiu i 

heard in the way that is there mentioned. 

Now, the 2nd section of tlie Indian .\ct ol 
Pave already read ; and it will he ''-I"- ^ 

sidering’ it more parlienlarly, to look . ^ 

portions of it separately. The first is, that th 

Governor of Bo,.,ha, in Conncil is 
in the administration of the properly, o \ < 

nature left hv the late Natcah of Surat, in regaii o 
e. „e„e.', ...<1 ,»yn,en. e( II,e »l. .,.1 r 

iLdi... .h.l...l ll» o....e o, th, l..e V..™ . 

time of his death, and to make distribution of t 

r J 1..<1 .I.PP«' til'™- «» 'i'“f1, » 

i ™r m Co„„«l «. ».» irl'i'* 

,;*„l.t.d or i”';;*"'*,, MiT,”.’ any 

l„l», then o” a W , moment, that it 

opinion. Let t ^ cliscretion bound 

,vas not absoln some custom, 

to be exeicisec, complaining of 

r;r 0.....^»i - 

i^r M 2 
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'^3^ country, either in one branch of the local jurisdiction 

In re 01 ' ill aiiothor, from which it might have been brought, 
the Nawab . ^ 

OF Surat, in regular course of appeal, before Her Majesty in 

Council. No such course has taken place, in the pi'c- 
sent instance, nor could it, for the obvious reason that 
T am about to mention, Tt is plain, therefore, that 
the Petitioners would not be right here, upon the 
supposition that the enactment that T am reading liad 
ended at the point to which T have read. But tlie 
section proceeds, “ And no act of the said Governor 
ot BumJfOif in Council, in respect to the administra¬ 
tion to and distribution of such property, from the date 
ot tlie death ot the said late Nawah, shall be liable to 
be questioned in any Court of Law or Equity.” It 
is perfectly plain, therefore, that no local Court could 


have entered into the question of the propriety of the 
administration or distribution thought right by the 
Governor of Bomhay in the exercise of this power. 
But the argument is, that though the ordinary Courts 
are excluded from interference, the Queen in Council 
is not ; and, perhaps (though their Lordships do not 
mean to pronounce any opinion upon it), the argu¬ 
ment may be well founded, that if the Governor in 
Council was here constituted a Court, it might have 
exceeded the limits of the Indian Legislature—the 
limits ot their power, to exclude the judicial functions 


(if T may use the expression) of Her Majesty in Coun¬ 
cil. Their TiOrdships are of opinion, however, that 
tlie inteniion of this Act was not !o create a Court ; 
that the Intention of the Act was to delegate, either 
arbitrarily, or subject to certain limitations of dis- 
cretio]!, the administration and distribution of the 
Nawah ’s property, but in such n way that the adminis¬ 
tration and distribution should not be iiidieially ques- 
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an auon^alou. aud f’T I 

powers of this description, not la^i e^J> . 
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dual or in any body : but I le u( lai 
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devoted to any purpose, .lud ^CHt 
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thal, they do wbat to tlieir Lordship. 

stantially the same thing ; le;^ p or a parti 

aealing with it in a particular ,, 

ciilar body, and declare tba ’ E,,aity. 

liable to be questioned 111 auy Com ‘ 

Their Lordships, therefore, 

within the meaiiiiig ^ the act of 

tute, 3rd & 4th Will. T^ ., c. 41 , but 1 ^ b 

a person or body not ,ii any sense 

and authorised to perform a as to 

the responsihility for oxempted by 

any appeal from that exercise extreme 

the T.gislatiiro which crea ei ^ tyrannical 
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oither to Parliament, or to the Crown. The only 
question before us, is, whether, as T have said, the 
Governor of Bomhaif in Council has, in this instance, 
exercised a judicial function ; and their Lordships are 
all clearly of opinion, that he did not exercise any 
such function, that he was not vested \vith any such 
function. 


If their Lordships had entertained anv doubt on 

S i 

this matter as to their jurisdiction, that doubt would 

probably have been removed by the language of the 

Statute, 7th & 8th Yirt., c. 69, for amending the 3rd 

& 4th Will. TV., c. 41. Not onlv the recital contained 

% 

in tha1 Aft of Parliament, bnt some portion of the pro¬ 
visions containefl in the enacting parts of it, appear to 
their Lordships very mnoh to strengthen the view 
which they wonld have taken of this case, even had 
that Act not existed. 

The Petitioners, therefore, will take such course as 
they may he advised, with reference to an application 
to the Oro-ttm, through the Board of Control or other¬ 
wise. By possihility, in consequence of such appli¬ 
cation, if made, the matter may come here again ; and 
their I.ordships will readily do their duty in hearing 
it. At present they consider it not to he \rithin their 
ordinary functions to do so. 



1N D K X 

■10 THB 


principal 

LONTAIM^A^ iN 


M A 1 ' ' 1 ' L K ^ 

Tills VOLUMij- 


account. 

5((' “ MOK'l'OAGE.” 

4* Settled Accounts- 

agent. 

.4 principal and Agent." 

AGREEMENT- 

mnv bo a» agree- 

'“’“■''tol Tn ■ consideration of 

ncut, that „£ a 

in inquiry *n aavantage 

*„„ld be taken o fth^^ 

„£ Li...itationa, n 

time employ®^ brought for 

rtrauragreement. [ne 

irt. C'o„.ung V. Oditchurn 
Paul] 


appeal. 

, pclitiun to disu.i»a an appeal from 
,le .odder Court in dodm - 
Per an Order directing tlia o 
t„ carry into oaecution the terms 
,. ^K-ed of c-oiupvoinise. upou 

the nithdraival of the appeal 
xvas fouiulod, refused. 

iu puvsuauce of sucu & 

5«<ti Cnu.,^ V. Sn 

Madden Ki^hore Indoo] 


gj-e MiRAsi rights 


f I 


2 a salvage cause, the Supreme 
court, by its eentenee pronounce 
i„ Mare,., 1849, dismissed he 
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.'lioul'l not pay Ihcir coats. This 
lule the Coiut rotuscil. In Juf/iist, 
in tlie aaiiH' your, Iho j 

applk-fl lor. au«l the Supremo ! 5 
(,‘iuirl granto'l, loavo to appeal 
In Enifhind fruui the principal 
^^enteuce o! Mtirch, ixith No 
ohjedion was taken to the compe¬ 
tency ot the appeal in Bombay 
hy the Respondents, nuv was any 
protest against the right ot appeal 
entered in Enyhitul, hut the Ko- 
upondeuts at the hcaruig objected 
to the reception of the same, con¬ 
tending that the appeal was per- 
empted by the proceedings had in 
the niontli of 

Hold, tliat such objection was fatal ; 
that the application for costs after 
the decision in the causr, hud the 
effect of absolvitely pereuipting the 
appeal, so as to entirely take away 
from the Knpreine Court the power 
of grunting leave to appeal, as no¬ 
thing could, after the proceedings 
in April, be done to restore the 
appeal from the principal sen¬ 
tence. 

fusts of appeal, under the circum¬ 
stances, refused. [Louf/hana v. 
Uaji Jooifnb BhuUadina] - 137 

3. Pending an appeal to Ein/Uind 
the sole Appellant died, and the 
Huihier Court made an Order sub¬ 
stituting one of the llespoudeiits 
in his stead, as Appellant. Semblc: 
It is not competent to the other 
Respoudents to object to such 
Order at the hearing of the 
appeal, the proper course being 
to move the Sadder Court to dis¬ 
charge such Order. [Baboo A’asi 


I'cr.sitil ^llnltll V. Kti- 

iralba.si Kttoor] .... 14(3 

Lraw gi\eii to appeal, under cir* 
cMin.stances, thougli the time li- 
niiteil by the Bombuy Charter had 
expii i'd, and I lie J)eci ee of the 
‘■••url belou sanctioning the sale 
of real estale, the subject of the 
soil, li.id b(M-ii partially acted on ; 
IIm- Petitioner undertaking nut lu 
dislni'lf the possession or title of 
tin- iHirchasers of any part of the 
propeily actually sold ; to give 
security for costs, and to abide by 
auy Older which the .hidicial Com- 
luilteo might think lit (o make, 
touching the matters in dispute. 

[Ill ir Mumdec Mahuintd Casum 
•<luia:tx\ .196 

'. W here this Court grants leave to 
appeal under the general juris¬ 
diction of the Queen in Council, 
it will impose such terms upon the 
parly applying, as the special cir- 
cunistances of the wise re<iuire. 

Appeal admitted from an order eon- 
linuing the report of Cominis' 

siouers in a partition suit, al¬ 
though the appealable value was 
under Rs. lO.OUl), the amount 

preseribed by the Order in Coun¬ 
cil of the loth of April, 1838. 

The Petitioner (the Plaintiff) Iiavl 
offcreil to compensate the Defen¬ 
dant, If the report of the Couuuis- 
sioiiers was varied. The Judicial 
Committee, iu granting leave to 
appeal, put the Petitioner upon 
terms (►f lodging in the Council 
Ofiice, within four mouths, a ccr- 
ti/icate of recognizance to the 
Queen iu the sum of l,500i. for 
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assets. 

“ MoBiaAGB,^' 2. 

auction purchaser 

(at Govcriimcut sale). 


BOMBAV charter. 

-J'l.e Bombay Cliavtcr ^ [ 

* ,03) establishes the Adm ralt 

" r r:d-' 

;.;:.rt.r;:--r:: 

railed Englaad, together wi i 
aad aiitgalar tl.cir incidonts. emer^ 

! 1 L dopendearios aaae.cd 
t..a connexed eauBOs rvhatBoever , 
all to proceed Bamn,ari.y tbere.n, 
will, all posB.lde dospateb, occor.l 
eourac of oar Adn.ira .y 

i,'hat part of Great Britain called 
, , ^ » Held, upon a con- 

^irLtion' of such Charter, that the 
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Court of Admiralty in England, 
provuil and govern the proceedings 
in the Supreme Court at Bombay, 
in maritime causes. [Loughnan 
V. Hnji Jootfuh Bhulladina^ - 137 ! 

See “ Appeal,” 4. 

“ Limitation op Suit,” : 

COMPROMISE. 

See “ PUACTICE,” 2. 

“ Sale." 

COiNELlCT OF LAWS. 
act ” PUESUKU’TION.” 

CONSPiRACV. 

Hec ” Waglk Contuact.” 

CONSTRUCTION. 

1. The Statute of Limitations, 21 
Juc. 1., e. 10, extends to India. 

The Statute, y Geo. IV., c. 14 (ex 
tended to India by the Indian Act, 
No. 14 of 1840), held to apply to 
an action pending in the Supreme 
Court at Uie time of its introd\ic- 
lion into India. I’lhc Eaut India 
Company v. Oditvhurn PauiJ - 43 

2. After an aution was entered in the 
Supreme Court at Calcutta upon 
a wager contract, wager contracts 
were declared invalid by the Act 
of the Indian Legislature, No. 21 
of 1848. Held, not to affect ex¬ 
isting contracts, or actions already 
commenced upon such contracts, 
there being no words in the Act 
to show the intention of the Legis¬ 
lature to aSoct existing rights. 


I Uoolubdas^i Pettamberdaaa v. ifam- 
loll Thackooi’seydass] ■ - - lOD 

o. The English Statute of Limita¬ 
tions, 21 Jiic. 1., c. H), e.xteuds to 
India, and applies to Hindoos and 
Mahomedans as well as Europeans, 
ill civil actions in the Supreme 
Court. Where words have been 
long used in a technical sense, and 
have been judicially construed to 
have a certaiu meaning, and have 
l>eeu adopted by the Legislature 
as having u certain meaning prior 
to a particular Statute, iu which 
they are used, the rule of construc¬ 
tion of Statutes requires, that the 
words used iu such Statute should 
be construed according to the seusc 
iu which they have been so pre¬ 
viously used, althuugli that sense 
may vary from the strict literal 
meauiug of the words. 

The words in the Statute of Limita- 
lious, 21 Jac. 1., c. 10, s. 7, “ be¬ 
yond the .seas,” are synonymous, iu 
legal import, with the words ” out 
uf the realm,” or “out of the laud, 
or “out of the territories,” and are 
not to be construed literally. [Her 
HigltHf.ss liuckmabttyc v. LuUoo- 
bhoy .UottjdiUHdJ - - - 234 

“ Limitation of Suit,” 2. 

” Regulations.” 

CONTRACT 
(Breach of). 

In assumpsit, the breach of a con¬ 
tract is the cause of action, and 
the Statute of Limitations runs 
from the time of the refusal to 
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iKdex. 


^n^Tform thiMTcrt»trnet. [Thv East 

V. 

4a 


irM/m C’t>mim«i/ 


,1;HT0R A.NL» eRKUlTOR 


.Sec “ HtTTLKD At-'tOUNTti. 


COSTS. 

A Ucfc.daHt did not aiil'onl 

interlocutory decree, but proceeded 
in the Mauter's oliice iu respect of 
the 1 matters included m the .u 
..uuuts: but before the general re- 
Ir ,«.s made by the Master e 
.ppealed from such iuterlocuto y 

ae'ee to M,wUu.l I- -■"-"f 

it n Tmliciul ^ 
such Decree, the Juilui.u 

tee ordered him to i*ay the cu. 

in the Master’s 

^mee^ 'and* remitted the cause to 
t court below, with directious, 
,, ,„e costs payable to the V 
fe'udaut upou the disuds^al ot he 
hill and the costs payable by hm 
e„use.|ue»t upou his 

off. t'- ■>“■= „ 1.0 party ou- 

the balance pa.d to ' ' , 

titled to the same. [«oK 

Wallace] ' 

Appeal, A 

COURT. 


decisions. 

(Overrule.1, observed upon, &c.) 

,.de laid down in the cas« 

ant V. cm (a. b. s ( • y > 

n,„l „„,e» V. IlalCit (d 1^- 
■S.m, that the negligence ol a parly 
tnkiag a uegotialde iastrua.eat 
lixes hin, .vith the defective title 

of tlie party passing it, 

and those cases declared t 

hi „„ lunger law. ll/.e Ba«k o/ 
V. Jb.Weed I • • 

.,/„me V. Umte, (d li,uli. Heii. 

•ip[»roved of. 

■j'lie case Lai v. Lai (d Car. & Pay. 

) Ohserved upon and riuostioiied. 

[uooMdo.mctmbcrda.sy.B^^-^ 

loll Thackoorscyilas] 

decrke. 

t V Order of .ludicial Com- 
1 PcroDiptorN Urrtcr 

::ttee'to .vadder Court to carr 
order in Co.iiieil into effect. [ ^ 

«„,di rossareddy batehiiiepatty 

AufdooJ 


, tie suprome Coart d. - 

Sr:.. 

V. Macleod] 


\nc East Mia Compautl v. Od,L 
chum Paul] 


cnuni . 

2. The practice of the ““ 

of Admiralty in regulate 

proceedingB in Supremo Court a 
Bombay in maritime causes. [Lo^ 
„„„ V. Saji JooBub Bhulladtna] 137 

See ** Veediot.” 


Stay oi cxeeu...... 

court below, refused, [ n e 


DEI’EAZANOE. 
See ** Mobtoaoe,'* !■ 


INDEX. 


ENGKOSSING. 

See “ Kegeatinq.*’ 

EQUITABLE MORTGAGE. 

4 

See “ Mortgage/^ 2. 

EVIDENCE. 

1. At a trial, certain documents con¬ 
tained in the schedule to the an¬ 
swer of the Defendants to a Bill of 
Discovery filed in Equity, were 
read as evidence for the Plaintiff, 
hut the Court refused to allow the 
Defendants to read the answer to 
which tlie schedule was annexed. 
Held, that us the Supreme Court, 
at Calcutta, being Jurymen as well 
as Jinlges, had refused to allow the 
answer to be read, on the ground 
that such answer contained nothing 
material to the issue which could 
influence their verdict, a new trial 
on tho ground of such refusal 
would not be granted. [The East 
hidia Comitany v. Oditchuni 

.43 

2. Action by Bankers, against the re¬ 
presentative of a deceased cus¬ 
tomer, to recover a balance of an 
account alleged to be due to the 
Bankers by the deceased at the 
time of his death, dismissed by 
the Sudikr Court, no satisfactory 
proof having been given that such 
balance was due. Such finding sus¬ 
tained on appeal by the Judicial 
Committee. 

The production of Bankers’ books, 
with the entries of the items con¬ 
stituting the demand, kept accord¬ 


ing to the established custom of 
Mahajuns in Itnlia, is not of itself 
sutiicieut evidence to establish such 
a claim ; strict proof of the debt 
being required. [Eai Sri Kishen 
V. Itai Iluri Kitthen] - - - 432 

EXECUTION. 

L. Application to stay e.xecution of 
Decree of Smhier Court, refused. 
[In rc Rajah Bommaranjee Baha- 
(lo(rr\ . 298 

1. Peremptory Order of Judicial Com¬ 
mittee for Siiddcr Court to carry 
into e.xecution Order in Council 
made on Decree of Judicial Com¬ 
mittee. [In rc Rajah Vassareddy 
Lntchmcinttiy Natdoo] - - 300 

FAMILY CUSTOM. 

See “ Pac'Iieet.” 

** Zemindary.” 

foreign law. 

The law of prescription, or limitation, 
is a law relating to procedure, 
having reference only to the lex 
fori. 

Where a Court entertains a cause of 
action which originated in a foreign 
country, the rule is to adjudicate 
according to the law of that coun- 
try, yet the Court proceeds accord¬ 
ing to the prescription of the coun¬ 
try in which it exercises jurisdic¬ 
tion. [Her Iliffhntss Ruckmaboye 
v. Lulloobhoy Mottichnud] - 234 

foujdarry court. 

Effect of Order of giving possession 
of real estate. [Baboo Kasi Per- 
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sad Karain v. Miissinmit iuiinf?- 

A'oiwrj - ■ ‘ 

\lxadir Bukhsh Khan v. Mus^'<amatain 

\ J ^ o 


[''usxtth'OOii’K J 

CilFT. 


413 


1 MPLI KP WAltllAXTY 
(Of sfjiwurtliiuess). 


.s?r “Snir and Siiiiting. 


INDIA. 


j. A .-iHini to .oal oiul pcisooal os- 

■,„,0 umloi- a (amWaama/. j Limitations, 21 ./ao. I„ 

o, gilt), against a ,art, to .1,0. L,„a. 

Sion nV, 0. 14, oxton..- 

aeca not o„ to /atiia ... .Le Ionian Act. 


tlie oiiooinstancos, the ilcetl^ not 
being snffioiently pcoveil. [A'ahoo 
Ko« Penud A>mi« V. J/a»»«.aa' 
Kawalbusi Kooer] . • ■ 146 


2. A clai.n to a .noietv of mafee and 
otlier icmiiidary property nmler 
ollegea deeds of gift and relin- 
nmshment l>y a deceased Malio- 
medan widow and her danghter (a 
0 . 0 ,rie.! won.an), and two unn.ar- 

riod grand-dangl.ters, in favonr o 
l.cv Imsband, dismissed ; the m i 


I jli.* » n w % 

not ed to India li.v Hw Indian Act, 
boo No. 14 of 1840, |rhc£<i.s(/«di« 

,nal Comvanu v. Odiickmn Paal] - 43 
146 The Knglish Statute of Limitations, 
21 Juc. I., c. 16, extends to India, 
““<> -ind applies to Hindoos and Maho- 
n.cdans, as well as Huropeans, m 
■‘in- ,.ivil actions in the Supremo Court. 

IHcr nujbnvsn Pucl-maboyr v. Lid- 
' loobbou ilotlichund] - ■ • 234 


inhabitant. 


ebil Committee (affirming the judg- by carrying 

of the Conr. in fa. - ^ .. „c*tmn 


::;rt:t the aecas were for.ri. 
o„,l decreeing, as in a case o m 

testaev, that the grand-.langl.ters 
::,c-entitled hy the Mahoinedan 
1 «• as coparecuers, to 

\i of the estates in question, 
fmaths ot the 

r" ,r [tdi- Bumn Kbon r. 

' alL Punscch-oon-Nisna] 


HINDOO CONTRACT 
Sec “ Limitation of Hvw, 


tf O 


HINDOO LAW. 
See** gift/’1. 

ZeMINDART.^’ 


mstnui'" .. . . r 

busine.ss within the jurisdic ion 

„f the supreme Court of Bombay. 

inrr Ui'ybarnn Ruckmaboyc V. Lab 

loobboy .Wtirbund] • ' —' 

Sec “ Limitation of Si’it. 

INHLRITANCK, 
jty Hindoo law. 

See “Oift/’ 1. 

Hy Mahonicdan law. 

Sec “GiiT.'’ 2. 

insurance. 

.SVC “ SHIP AND shipping. ” 

leave to appeal. 

Sec “ Appeal/' piijisim. 
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LIEN. 

By Dccrot' holder against proceeds o£ 
defaulters’ estate sold by Govern- 
inent. [Douylas v. The CoUecior of 
Beatirfif] .271 

Hfc “ Mortgage.” 

LIMITATION OF SUIT. 

1. In assumpsit, the breacli of a con¬ 
tract is the cause of action, and the 
Statute of Limitations runs from 
tlie time of the breach, and not 
from the time of the refusal to 
perform the contract. 

In 1822, A. purchased at a Govern¬ 
ment sale, at Calcutta, a quantity 
of salt, part of a larger portion 
then lying in the warehouse of the 
vendors (the Government), where 
the salt was to be delivered. • By 
the conditions of sale, it was de¬ 
clared, that on payment of the' 
purchase-money, the purchaser 
should be furnished with permits 
to enable him to take possession 
of the salt ; there was also a sti¬ 
pulation that the salt purchased 
should be cleared from the place 
of delivery within twelve months 
from the day of sale, otherwise the j 
purchaser was to pay warehouse 
rent for the quantity then after¬ 
wards to be delivered. The pur¬ 
chaser paid the purchase-money, 
and received permits for the deli¬ 
very of the salt, which was deli¬ 
vered to liim in various quantities, 
doivn to the year 1831 ; in which 
year an inundation took place, 
which destroyed the salt in the 
warehouse, and there remained no 


I salt to satisfy the contract. The 
purchaser petitioned the vendors 
for a return of the purchase-money, 
wliich was refused, on the ground 
that the loss happened through his 
negligence in not sooner clearing 
the salt from the warehouse. An 
inquiry, however, took place at the 
iustauce of the Government, who 
referred the matter to the Salt Col¬ 
lector for a report. Tliis inquiry 
was made by the Government with¬ 
out the purchaser being a party to 
it. The Collector did not make 
his report till the year 1838, and 
upon that report the Government 
refused to return the purchase- 
money claimed in respect of the 
deficient salt. The purchaser 
then brought an action of assump¬ 
sit for recovery of the purchase- 
money of such part of the salt as 
had not been delivered, alleging, 
as a breach, the uou-delivery there¬ 
of. To this the Defendants plead¬ 
ed the Statute of Limitations, that 
the cause of action had accrued 
within aix years before the com¬ 
mencement of the suit. The Su¬ 
preme Court at Calcutta found a 
verdict for the Plaintiff. Held, 
upon appeal, reversing such ver¬ 
dict, that when the purchaser ap¬ 
plied for the residue of the salt, 
and uas told that there was none 
to deliver, the contract was broken, 
and the cause of action accrued 
from the time of such breach ; and 
that the subsequent inquiries by 
the Government did not suspend 
the operation of the Statute of 
Limitations till the year 1838, the 
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lime of the final refusal, and tliat 
the remedy was barred by tlie Sta¬ 
tute. 

Tliero may be an agree- ^ 
meat, that, ui eonaideratioi. ot an 
inquiry into tlie merits of a 
anted elaim, no advantage sl.ould 
be taken of the Statute of Limita¬ 
tions, ill resiioet of the time em 
ployed ill tlie inquiry, and an ac¬ 
tion might be bronght tor a breach 
of sucli agreement. [The Eaa 

India romiaii!/ v- Oditehun, Paid] 

4 ^ 


2 Trover for 200 chests ot opium,! 
botli parties were Hindoos. The 
Defendant pleaded in bar, 

Faiglish Statute of Limitation-.. 

21 Jae. I., c. 10, in 'he ordinarv 
form. Replication, that the P aim 

tiff vesided during the period of 
prescription at Malica, in 
without the teri-itoiies “f 
veriiment of the Hast l-'dia om 
paiiv, and without the jurisdiction 

, cumri of Bombnji. 
of the Su))reme Court 

. , that tbe Defendant, 

n„ a ilooneem or flonm-doh. a i n 
It nf Bomhan. and siil..)ect 

“T. i—.-"- •'" :;;s 

property tIio Sii- 

‘’'"’“"conrt at Boni!.«.it hn'‘l, first, 

r::rasTstatntes of Limitation. 

T T c 16, Anne, c. , 

utd oBomhai/ and to Hindoos, 

T , of the Plaintiff being rcsi- 
the fact . n beyond 

r..ic:. ... 


titf within the 7th seetion of tlio 
21 J(ic. I.. e. 16; a>*6, secondly, 
that the carrying on business at 
Bomba;/ aniomifed to a construc¬ 
tive iahnbitaucY at Bomba;/, so as 
to exclude her from the benefit of 
the exception in tlie Statute. 
Upon appeal, held by the Judicial 
Cominittee, reversing the judg¬ 
ment of the Supreme Court,— 

First. That the saving words of the 
Statute, 21 Joe. I., c. 16, s. 7, “be¬ 
yond the sens, ’ ’ were not to be con¬ 
strued literally, those words being 
in legal import and effect synony¬ 
mous with the word.s “without the 
territories,” and that the replica¬ 
tion disclosed a valid answer to the 
Defendant’s idea, and as the words 
of the replication, “without the 
territories,” were efpiivalent to the 
words “ beyond the seas,” the 
Plaintiff wa.s within the express 
provision of the seventh section, 
and that the plea, setting up the 
Statute, was no bar. 


Sceond. That the leiolnder, that 
the Plaintiff might sue or be sued 
during the time by reason of a 
,onslructive inhabitancy, was no 
answer in law to the replication; 
for although it might give the 
f-onrt jiirisdU-tion, yet it did not 
prevent the express operation of 
the 7th section of the 21 Jac. J., 
c. 16. 

The Charter of the 8th of Deenubn-, 
182:1, which created the Supreme 
Court at Bomba;/, provideft by b.'c- 

tion 2P, tlmt, “b> 
clams or Octoos, tl.cr ml.or.t- 
„,mc, an.l sucecssiou t« la.ols, rents. 
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an<l goods, and all matters of con¬ 
tract and dealing between party 
and party, shall be determined, in 
cases of Mahomedans, by the laws 
and usages of the ^fallomedau^, 
and where the parties arc Ocnloos, I 
hy the laws and usages of the Gen- 
tons, or by such laws and usages 
as the same would have been de¬ 
termined, if the suit had l.een 
brought in a Native Court and 
the oTth section directs, that “the 
fourt shall frame such process, 
and make such rules and orders 
for the execution of the same, in 
all suits, civil and criminal, to be 
commenced, sued, or prosecuted, 
within their .iorisdietioii, as shall 
be necessary for the due execution 
of all or any of the powers thereby ! 
committed thereto, with an espe¬ 
cial attention to the religion, man¬ 
ners, and usages of the native in- 
hubitnnts living within its jurisdic¬ 
tion, and accommodating the same 
to their religion, manners, and 
usages, and to the circumstances 
of the country, so far as the same 
van consist with the due execution 
of law and the attainment of sub¬ 
stantial justice.” 

Held, upon a construction of these 
sections, that, ns the law of limi¬ 
tation is a matter of procedure, and 
the Supreme Court at Bomhatj had 
power to frame its procedure dif¬ 
ferent from the Native Courts, the 
Court was right in allowng the 
ploa of the English Statute of 
Limitations, in an action between 
Hindoos upon a Hindoo contract, 
as the judgment of the Court on 


siu'h plea was' no determination 
relating to any right arising out of 
any contract nr dealing involved in 
the cause of action. [Her High' 
in-.'i.-i Bitckmahoiie v. LnUoohhog Mot- 
tichiifid] . 234 

MAHAJUNS 
(Custom of). 

See “ Evidencr,” 2. 

MATTOMEDAX LAW. 

See “ Gift," 2, 

“ Will." 

MARINE insurance. 

See “ Snip SniPPlNO ” 

mirast rights. 

fiill by a party claiming to represent 
the interests of certain proprietors 

of land termed" d/irfl.sidrtr« "against 

the East India Company, for spe¬ 
cific performance of an agreement 
alleged to liavc been entered into 
by them to grant compensation 
for the Hn'rrt.s,' rights in certain 
lands taken possession of ad¬ 
versely by the Ma(has Govern¬ 
ment for public purposes. Upon 
appeal, such Bill dismissed, the 
Judicial Committee holding, that 
there was no evidence of any con¬ 
tract by the East India Company, 
to sustain a Bill in a Court of 
Lfpiity for the relief sought. {The 
East /„dia Company v. WutAum- 
bndoo reera.tatt-my Moodelly] 217 
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MOCUKKET*''’- 


S..mM..-The ,v«nt “ Mo.ur.ory, .« 
a ... aoes not .u.cossnr.ly .n. 

,,aH ■■ po.petuUy.” I H,. 

Ben,a, V. -Ynn'o^ ^"/u. 


MORTOAGE. 


1 Cunvpyani-c t>y I'Caso ami 
in too, in tl.o oironinstanooa, 

t.0 snbjoot to a paool aofoa.anco, 

ami to bo in tl.o natnro of a n oi 
"go, .ith a po.00 of .o.pnrobaso 

L'tbo footing of roaon.pt.on; am. 

,, re-couvevanee aoc-recd. [-»« V 


a 


a puroliaao.1 certain villages >" 

the name of Ins son, . ■ , 

i.,aebto<l to C. exocnto, « 

Bags boml, am. ''.JP- C. as 

‘■-\;%rt.:a!::,c. after. 

9ceur»tj f ^1 ja 

wards sued A. for recovery of tl. 

debt and ultimately ob 
mortgage debt, anu 

tamed a and 

pending tins sn^ 

,,„s ;„a revived. 

r-:r:— . - 0 .. 

thoritios ^ .,mm to'salo 

taeu 7;;-,';:'"^«mernment de- 

f c informed the Govern- 

"'“"roffloer of bis claim, and pc- 
, to have the sale stayed, 

c.«;. - »-s 


0 upon the villages. C. then 
I It the Collector, and the 
-hasers, claiming to bo 
. silo proceeds of 
''"‘‘"'’'ll "’s in the hands of the 

' '^'t in satisfaction of his 

dismissed the claim 

e rlaintilt on the gronn , 

^ ^ 1 .. in the 

V ‘ s against the etfoets 

t oily nppiie^ to such 

"• B. «as in 

■ ■ tbne ; that as it had 
of nf „ the demands 

bcn sold to eeabm 

ot‘ 

, on appeal, reversed, 

.. 

•* WIS PVOlH’Gy 

7 ;'frrecme., 'of thcsale 

P'"''''"'' ■ .ossession of Govern- 

proceeds n' \ mined by 

C. against B. ^ _,,„,(,ag 

version -f a, which C. 

::„d a rigid .0 follorv. 


= tlic Government 

Secondly. e.initahle charge 

•’, anes and suppressed 
: me auction sale to the 
‘" a there was a clear eqndy 

::r r::- 

proceeds 

nrVIctoc from the 

”';rrt th'e vitlages, with interest 
sale of tn rpcoivecl would 

a„ far as the amount ec 

eatend to the pa.vm nt of 1^^^^ 

gage debt. 1 Do”." 

lector of Benares] 
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NEGOTIABLE INSTRUMENT. 

The rule laid down in the cases of 
BiU V. Culit (3 B. & 0. 466) and 
Boivn V. TTaWng (4 B. & C. 330), 1 
that the negligence of a party 
taking a negotiable instrument 
fixes him witli tlie defective title 
of the party passing it, observed 
upon, and those cases declared to 
be no longer law. [The Banl: of 
Bengal v Macleod] ... \ 

See “ Principal and Agent.” 

NEW TRIAL. 

See “ Verdict.” 

numuk saver mehals 

(Resumption of, by Government). 
See “ Resumption.” 

nunpupative will. 

.SVr “ Wn.L.” 

PAPHEET. 

A grant by a former Rajah of Pacheet, 
of a perflUHHfi, part of the Zemin- 
dnrv, or Raj of Pacheet, to a member 
of his family, held to be a grant 
for niaintenance only, and resump¬ 
tion decreed to the Raja in pos¬ 
session. 

Semble.—Grants made by the prede¬ 
cessor of the Raja in possession, 
whether in fee or for maintenance, 
enure only during the lifetime of 

the grantor, and are not binding 
on his successor. 

Whether the Zemindary of Pacheet 
eomstitutes an indivi.sible estate of 


inheritance, and as such inalien¬ 
able, Qaerre? [AnunB Lai Sing 
J)eo V. Maharaja DheraJ Gurrood 
Narayiin Deo] .... 82 

PARTITION. 

See ” Zemindary.” 

PEREMPTION OF APPEAL. 

See “Appeal ” 2. 

PEREMPTORY ORDER, 

1. By Judicial Committee to Registrar 
of Inferior f’ourt to transmit evi¬ 
dence. (^Rnboo Kaiti Perxad Neprain 
V. MuAxumat Kawnlbani Kooer] 146 

2. To Sadder Dewanuy Court to carry 
Order in Council made upon Decree 

of the •ludicialPommittee into exe¬ 
cution. [/h Rr Vaxsareddy Latch- 
mepiilty Naidoo] .... 300 

PLEADING. 

Semhlc.~Tho mere allegation in a 
plaint, that the partie.s are Hindoos 
is a sufficient averment of the fact 
lo raise an objection to the cause 
being decided by the EuglisKlaw of 
limitations. [Tier IJighncxs Ruclma- 
boye V. Lullnohhoy Mot'ichund] 234 

See “ Bill of Exchange.” 

“ Regulations.” 


POSSESSION. 

The effect of an order of the Fonj- 
darry Court, giving possession of 
real estate, is merely to prevent 
the occupation being disturbed by 
violence, and confers no right or 
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,i„. on the ,mrt.v ,n.t in P-- 
Sinn. 

S,'t' “ 

POWER OF attorney 
Power to 8011 , in.lorse, ami assign." 

_Sff “ PaiNCiP'i. .S>t» 

PRACTICE, 

1 This i'ourt wiH not n ^ 

nurelv toobnioal obiccU^m to .. 

V. ... 


petition to ,lian.iss an fro. 

rr 

to onrry into „p„., 

L -i—■■; -.. 

was foumlod, (.it- 

is'^t'o nmk*' ft« 

cninstaneos, • ^1,^. parties 

msnr.ssnl. resonMuS 

"“r ‘t"o X' 

of agreement. 

[ffajo Sntn . . 107 

yuMe. Kisl-ore /n<Io 

3. Pending the appe 
tbo sole Appellant 

ftuiUer conrt ma< j^^pondents 

Stunting one .S^mble; 

,. ,-.3 3 tca.l as Appel one 

n ‘■”"r’tieet to sneb 

beling of tbe appeal 


tUe Su.hln- Conrt to .lisebarge 
such ovder, 

„. aeaseof groat-lola.v by tbe officers 
of tbe No'bicr Dcieoan.v .Klan'l"'' 
fnleacn. in not forwarding car- 
,„i„ depositions filed in tbe cause, 
,vbieb bad been omitted .n tbe 
transcript forwarded to Eng n , 
„,o .Indiciol Comndttee perempto- 

„..dered tbe ..odd- »c-a". 

Ponrt fortbwitb to transimt the 
omitted or,donee to England 
[Bahoo Kn.s'i 

,/„.«a..mf K«n‘Mn.<, Enon] 

, ,lven to appeal, under cir- 

tbougb tbe time b- 

cuiustaiiccs, thOQgu 

|,v tbe lion, hag (d.artor bad 

. ..state, tbe s,d.,P'ct of 

suit bad been partially actei o , 
3’petitioner nndertabing no 

■H-- -'T:: I^’h 

i\xo imrchnaers of P 

,“,r wbich’ tbe .ludicial Com- 

„,.v order ubnh^^^ 

Lrfbe matters b. dioP““-- 
,/.l/a.mdee .tfafiomed Caaum 

Sherarce] 




^ r • • • * « 

vPfli'iiid order of the 

Pour a .l/«dra.s. for tbe 

sucwrr Court ■ 

,0 stay oxocution, re- 
“Imml, ’on‘'.‘bo ground of the length 
0 mo that had elapsed from the 
T o of the order, and the pro- 
"'"i pfv of its having been acted 

on Ml /««'«• i .... 298 

j-«M je^ Bahadooi ] 

salts before the .adder Dc 


V—68 
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iranny AilawJut, at }fadia.<{, that 
Court decided in favour of A. ; 
and pending appeals to Euyktud, 
by B. and others put A. into pos¬ 
session of the disputed estates, 
which were of groat value, without 
taking from him the seouvitv ve- 
quired by Madras Reg. VIII. of 
1818, sec. 4. The Judicial Com¬ 
mittee of the Privy Council re¬ 
versed tlie Decree of the Sadder 


and proceeding.o. [In re Bajak Vas- 
Mireddy Luichiueptiity Naidoo] 300 

7. Wlien this Court grants leave to 
appeal under the general jurisdic¬ 
tion of the Queen in Council, it 
will impose such terms upon the 
party applying, as the special cir- 
cuuistances of the case require. 

.\ppeal admitted from an order con- 


Dnrantni Jdau'liit, and directed 
that Court to put R. into jma- 
session of t)jo estates. Pending 
the appeals the Board of Revenue 
took possession, sold a portion of 
the estates for satisfaction of ar¬ 
rears of revenue, and became 
themselves purchasers. The S»id- 
dcr Dewanny Court declined to 
interfere or carry into execution 
the Order in Council confirming 
the report of the Judicial Com- 
mittoe, on the ground that the 
estates were then in the posses¬ 
sion of the Madras Government. 
Ppon a petition by B. to the Judi¬ 
cial Committee complaining of 
such refusal, a peremptory order 
was issued, commanding the Sad¬ 
der Deicanny Adaudut forthwith to 
carry into execution the Order in 
Council made on the a])peals, and 
to direct the Collectors of the dis¬ 
tricts in which the estates were 
situate to put B. into possession, 
acconling to the terms of the Order 
in Council. 


The application being ex parte 
postponed for notice to bo g 
to the East India Company and 
Board of Control, of the peti 


finning the report of Commis- 
.sioners in a partition suit, al¬ 
though the appealable value was 
umlcr Rs. 10,000, the amount pre¬ 
scribed by the Order in Council, 
of the 10th of April, 1838. The 
Petitioner (the Plaintiff) had of¬ 
fered to compensate the Defen¬ 
dant, if the report of the Commis¬ 
sioners was varied. The Judicial 
Committee, in granting leave to 
appeal, put the Petitioner upon 
terms of lodging in the Council 
onice, within four months, a eer- 
titiente of recognizance to the 
Queen in the sum of l,500f. for 
such compensation and coats aa 
might be awarded. [In re Sibna- 

(r/iO.iC] 3^2 

8. Leave to appeal on an ex parte 
application was, under special cir¬ 
cumstances, granted upon terms 
of the Appellant pro.secuting the 
appeal, and giving security for 
500/. Xo step was, however, 
taken by the Appellant to perfect 
the security, or prosecute the ap¬ 
peal. The Respondents, on being 
served witli the order admitting 
the appeal, filed a counter petition 
to revoke the leave granted to 
appeal. The Judicial Committee, 
under the circumstances, there 
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1 r,.t not having OP' 

'ho Uespon.lent, not 

^Bofove tho hearing, tin' 

.„,i «„a movocl, 

tcspoiulent 

ho 'h-hthhS 

.ostpone ^ ,„,1ge 

oonths, to ohh commitee 

I'ia «'“• ^ Of having 

I’h* . It the nottt sit- 

the appeal hen.. 

,i„g3 . reBtra..nnS ,he 

'f tl'e fnnd in the Court 

1 w h payn.ont of •.In- 

1,clow, and [ira’.<ah 

— " •"; S »" ■ 


.„, „„v fonrt of Law or I-Ptity-” 
y„ provision .vas n.a.le f..r an ap- 
J fron, the tinvernor’s de.-.s.on 

„■ ... 

v,.,. the tioveran.ent agent 
’■ lo who... tlie iuatt.-r nas 

.....de an atvard distri- 

'■"'':"':'u.e eltate in vertain shares, 
'‘"'“‘t’ aeceased, 

/ was conrirmcl by the 
whUb awaul 

,;,.vevnor in 

.. hn htd’'i-"h;;;>^;,„,, , ,„e 

.lissatished «. 

■'"'''^r^rric—iaCou... 

.-it’s .-ontir.nat.on “ J' 

""'I 'Tar'ti’.'.'omo .vithiu the 
" of see. it of the Statnte, 

41 , or the 

:;,a & 4th It."- •’ 1,1 

;,,r;h: jtniiciai 

”;::r .".‘.out ■» epocini re. 

C'onuuittee, Crown, 

'Tot- the Statute, 3rd 

..Oder seet.o.. 4 y,,, 

4 4thir.'' " , . 409 

.Vo.,-oh of 


prescription- 


. of the Legislature of 

V IS of 18 «, cupovvered 

’ Council of Roh- 

loverno. • estnte 

» of sa.-nt ; and 

.’"“'o R'was enacted, “ that 
’‘■•■°"/,l.e said Ooveruor of 
„ Council in respect of 
* . to and distri- 

•■ r*. o & »>■-•, 
r: li-»«i 


f oroscriptiou, or limitation, 
. reiatlg to .'rocdure, 

is a I-'" „ „„,v to the ’ex 

.lag >-efe.-e...e onl,. 

fori. 


„ ,..,ort e..terlai..s a eau.s,- ol 
w, i I, originated i.. a foreign 
^ the rnle is to a,Vindicate 

""“;!!di:,o ,o the law of "hC 

,t.e Conrt proceeds ae- 

"■'v' to the prescription of tho 
... whiC. .t exercses inris- 
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diction. [Her Highness Euclcma -1 
bojie V. LuUoohhoy Mottichund] 

234 


PRINCIPAL AND AGENT. 

The payee of promissory notes of 
the East India Company, by a 
power of attorney, authorised his 
agents at Calcutta to “ sell, en¬ 
dorse, and assign’* the notes. 
These> notes were transferable by 
endorsement payable to bearer. 
The agents, in their character of 
private bankers, borrowed money 
of the Bank of Bengal, offering as 
security these promissory notes. 
The Bank made the advance, and 
the agents endorsed the notes, such 
endorsement purporting to be as 
attorney for their principal, and 
deposited them with the Bank, by 
way of collateral security for their 
personal liability, at the same time 
authorising the Bank, in default 
of ])ayment, to sell the notes in re¬ 
imbursement of the advances. The 
agents afterwards became insol¬ 
vent, and default having been 
made in payment, the Bank sold 
the notes, and realised the amount 
of their loan. 

Held, that the endorsement of the 
notes by the agents of the payee to 
the Bank was within the scope of 
the authority given to them by the 
power of attorney, and that the 
payee could not recover in detinue 
against the Bank. [The Banl- of 
Bengal v. Ifacleod] - . . i 

See “ Bills op Exchajiqe." 


RAJ. 

Sec “ Paohert.” 
Zemindary.” 

REGRATING. 

The comiiion law offence of engross¬ 
ing, or regrating, applies only with 
respect to. the .necessaries of life. 
[Doo/uhdass Pettamberdass v. Bam- 
loll Thackoor$eyda3s‘\ . - • • 109 

REGUT.ATIONS. 

3. The permission under sec. 5 of 
Be,,. Reg. IV. of 1793, to a De¬ 
fendant to file a supplemental aii- 
.swer, does not entitle him to make 
a new case, or raise a fresh issue, 
in contr.adiction of his former de¬ 
fence. 

• » 

By sec. 10 of Reg XXVI. of 

1.S14, the Sadder Amin is bound 
lo record a proceeding specifying 
the points at issue, and to call for 
evi.lence for ami against the claim. 
[Bnaglas \.The Collector of Bengal] 

271 

-• By Bcn_ Reg. XI. of 1822, sec. 
all miderleases are extingnish- 
t*d by a Government sale of the 
proprietor’s lands for arrears of 
>e\enne, and an auction purchaser 
takes the lands clear of all under¬ 
tenures. [irrt/5on v. Sreemunt Lai 

.447 

3. Whether the XumuJ: 

stayer mehah, being a sayer right, 
was not wholly abolished by Ben. 
Reg. XXVII. of 1793, and the 
Bengal Government, in their Sove¬ 
reign character, have not a right 
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to resuim- 
A /mi» ) 


[Thi lioiiintncni of 
Wtoob 

... 467 


ItKS JUl'K'ATA. 

_ the* i:roi:i'1 

V i.Puoral iK'Uimier, on no- b 

■ of the subject-.nutter of thejui 

, ns jmlWaia, hUo'VC.I to 

. p^vious 

I.»vc l-oen .!-• ‘ .P 

i»tencued by 

P „. effect of Whiel. w»e 

, 1,0 nature 

''rord’'ttn before the Court, 
the Reeord ti.ei 

lJfusuW.e ^"’'^"1' I,tiUoos- 
try] • ■ ■ ■ ' 


„f j;a,.,nl .Voauh M"r Hosscjn 
' ... 467 

A'/«<«»! 

Art- “ rACll&fiT.” 

ItKVENUK. 

iicc “ Resumption.” 

“ Sale.” 

JtliVlVOK. 
iicc ” Ari’tAL,” o. 

SALK. 


, s',,nl.'- -\Vliere |.roperl,v is aal'^ 

Clover.out for general deb.a, 

!,■:.. for arreara of revenue 

thev sell only the interest of he 
.lehtor, and do not guarantee t 

,.,„.,ee a title. l«oat"- 
Colkcfof of Btm>ren\ 

The right to inipoaeh a sale of 
• for arrears of Oovernuien 

tevenue eatends not only to the 
aefaul.ing proprietor, but to deri- 

HESUMPTION. eative holders under him. 

Kck XI. of 1823, see. 30, 

. hv Government of >’«- ^,„‘,^33es are extinguished hy 

aeba'^ (aa«P'‘- "" - Lent sale of the pro- 

laat saycr a eh 


•> 


“""hdd the\aaadsof the 

"“‘rdur“'of BaUon ‘be ruling 
lus to the Company’s 
power IJre pewannif, P^r- 

grant this Government 

. .....urreri/ 


nil unacrlcases arc e 

: Government sale of the pro- 
netor’s lamis for arrears ot reve- 
ami an auction purchaser 
"Ijes the lanas clear of all under¬ 
tenures. 


-“■’“,;;rant this Government tenures. 

,s laocarrery At a sale by Go ^j,,. 

rTpermanent tinea rent, be.ng ..evenue, _ ._ 


„,.w ...vS- 

„._WI,.,I~ “ , ... 

j ijy Ben- 

>0‘ wholly aboUshed_/^he penpo, 

SXVII. of ' sovereign 

Government, „,,j„,„te 

c-haraetcr, bad ^ y„„ornmen‘ 

right to resume. 


cl e purehasers, and afterwards 
c 1 V lease of the lands for a 
Irlof'years, and put their les- 
into possession. At the tim 
the sale the lands were subyeet 
toanis^i-aruri/leas^. No su. was 
i„ 3 ,i,nted to reverse the sale b 
, 1,0 Oevernmeut, some tune after 


INDEX. 


WHids, ill consequeiieo of doubts as 
to the legality of the sale, offered 
to give up their rights under the 
sale, and to restore the lands to 
the original proprietors, subjeet to 
tlje recognition of tlic claims of 
their lessees. This offer resulted 

. I 

in au arrangement beUvecii the 
Uovermnent, the original proprie¬ 
tors, and the Government lessees, 
find eventually the original pro¬ 
prietors upheld the lease to the 
Government lessees to a part of 
the lands called the Jungle Mchal, ' 
for a term of years at a reduced 
rent. lu a suit by the istimrary ' 
lessee for possession: Hold (re-' • 
versing the decree of the Sadder 
Court), that by iJen. Reg, XI. of | 
1822, see. 30, the istimraiy lease ; 
was determined by the sale for' 
Government arrears, and, that the 
arrangement by which the lands 
were restored to the proprietors, 
subject to the rights of the Go- i 
vernment lessees, was in the ua-] 
ture of a compromise, and uot such \ 
an unconditional restoration as 
amounted to a reversal of the sale, 
and the consequent revival of the ; 
uitimrary lease. 

AUtcr. If a suit had been brought, 
and a Decree of the Court made for 
the reversal of the sale. 

V. «rccmun( Lai Khan] . . 447 

See “ Bill of Exchange.** 

i 

‘ ‘ Mortgage ’ * ' 

SAYEK. 

The settlement by the Government 
with n Proprietor of the soil, undor 


the Decennial scttlemei’t, made 
perpetual by Dcii. Reg. VIII. of 
17P3, relates to laud revenue ouly, 
and not to fi<tyer duties claimed by 
a [)arty not a laud proprietor. [The 
(ittrciiimcni of Bengal v. Nawab 
Jafnr Ilo.smin Khan] • • - 467 


SETTLED ACCOUNTS. 

’rinciples which regulate a Court of 
Equity in opening stated and set¬ 
tled accounts. 

iccounts tjf long stfinding and great 
complication of a mercantile firm 
at Calcutta, one of the partners of 
wliom afterwards acted as ageut in 
England, involving charges for 
agency and partnership transac¬ 
tions, were mutually agreed to be 
investigated and closed. After 
long negotiations and diaeussion 
respecting some of the charges, an 
agreenuMit was come to, the parties 
agreeing to strike the general ba¬ 
lance at a given sum, reserving 
one item of the account, amount¬ 
ing to a considerable sum, for 
future investigation. This re¬ 
served item was subsequently set¬ 
tled by the acceptance of a Bill of 
exchange for a lesser amount, as 
such reserved item, if opened, 
would have disarranged the settled 
general account. The Bill of ex¬ 
change was dishonoured, and au 
action brought to recover the 
amount. A bill was then filed for 
HU injunction, for the cancelment 
of the Bill of exchange, and that 
the accounts so settled might be 
opened. The Supreme Court at 
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Calcutta licUl, that the rcscxvc'^l 
itoni being left open, v as evitleiiee 
tluit the account was not finally 
closed, and ilecreed the accounts 
lo be opened, refening the cause 
to the Master. 

Upon apijeal, hold by the Judicial 
Committee (reversing such decree 
and dismissing the bill, with costs), 
that the truiisactioii amounted to 
an adjustment of the general ac¬ 
counts between the parties, subject 
to the reserved item which was 
ultimately settled, and that the 
accounts so settled and closed 
could uol, in the absence of fraud, 
oc rc-opened. IMcKcllar v. fVal- 
lace] .372 

SUIAS MECT. 

Sec “ Will.** 

SHIP ANE SHIPPING. 

The warranty of seaworthiuess in a 
time policy, at the commencement 
of the risk, is not a coutiuuiug 
obligation cast' upon the assured 
wldle tlie risk is runuing. So 
held by the Judicial Committee, 
adirming the judgment of the Su¬ 
preme Court at Calcutta, iu ua 
action brought for a total loss, by 
strundiug, within. Uic time of the 
runuing of the policy, after leav¬ 
ing an iutermediate port, the de¬ 
fence being, (liat at the time of 
Uic loss the vessel was uuseawor- 
thy by reason of an insufficient 
crew, she liaviug sailed from the 
intermediate port without sufficient 

P 


hamls to work the vessel, although 
she had a snflicient crew at the 
time she started for the voyage. 

Scuiblc. —There is no implied war¬ 
ranty of seawtuthiness in a time 
policy. [Jtnhius v. TIcijcovlc] 361 

Si* IXT p K‘ P K K FOK MANCE 
tier “ MihaSI laOUTS. *’ 

STATUTES 

(J*rospective and retrosj»ecti\e ope¬ 
ration of). 

I. 'I'hc Statute, il Geo. IV., c. 14 (ex¬ 
tended to Imlia by the Indian Act, 
.\o. 14 of 1848), licld to apply to 
an action pemling in the Supreme 
Court, at the time of its introduc¬ 
tion into India. [I'hc Eufst India 
Comiiany v. Oditchurn - 43 

2. After an action was entered in the 
Suj)reme Court at Calcutta, upon 
a wager contract, wager contracts 
were declared invalid by the Act of 
the Indian Legislature, No. 21 of 
1848. Held not to affect existing 
contraets, or actions already coni- 
mcncetl ujion .such contracts, there 
being no wonhs in the Act to show 
the iiiteiilioii of the Legislature to 
affect e.xisting rights. 

Statutes are, primu facie, deemed to 
be prospective oiily: ** Nova con- 
atiliitio futtlri^i fonnam imponere 
debet non prwteritie.** [Dnoluhdass 
Pettamberdass v. Ramlotl Thack- 
tfortseydasi;] .109 

2 . 'I'he English Statute of Limita¬ 
tions, 21 e/«t’. 1., r. 16, <*xtcnds to 
India, and applies to Hindoos and 

Q 
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Maliomcdans as well as Europeans, 
in einl actious in the Supreme 
Court* [Her Hiffhucss Siickma- 
boye V. LuUoohhoy Motiichnnd] 234 

SUCCESSION. 

See “ Pachelt.” 

“ Zemindary.” 

« 

TUMLEEKNAMAH. 

« 

See 1. 

USAGE. 

See “ Pacheet.'^ 

“ Zemindary.’* 

. .. 

verdict. 

E^Upon jh 9 reversal of the judg¬ 
ment^ of the Supreme Court at 
CatcuUa, timliiig for the Plaintiff, 
this Court, in the circumstances of 
the constitution of the Supremo 
Court, directed a verdict to be en¬ 
tered for the Defendants, instead 
of awarding a venire dc noco. [The 
Bank of Bengal v. Macleod] - 1 

2. At a trial, certain documents con¬ 
tained iu the schedule to the an¬ 
swer of the Defendants to a Bill 
of Discovery, filed in Equity, were 
read as evidence for the Plaintiff, 
but the Court refused to allow the 
Defendants to read the answer to 
which the schedule was annexed. 
Held, that as the Supreme Court 
at Calcatia, being jurymen Rs well 
as Judges, liad refused to allow 
the answer to be read, on the 
grouiul that such answer contained 
uothing material to the issue, 
which could influence their ver¬ 


dict, a new trial on the ground of 
such refusal would not be granted. 
[The EaM India Company v. OdiC 
- Thvrn Paul] .43 


j 

WAGER CONTRACT. 

I 

Wager contracts between the Plaiu- 
V tiffs, and Defendants upon the 
pricy that Patna opium would 
fetch at the next Government sale 
i^t Caleufta ; each party knowing 
>,Uiat the other might use means to 
enhance or depress such price. 
Held, that tlic bidding at the sale 
by -one of Uie Plaintiffs, though 
done colourably, and as it appeared 
only to enhance the price, was no 
fraud on the Defendants, or upon 
the public, as he had a right in 
common with all the world to bid 
at such sale, and was not precluded 
from recovering the amount of 
such wager contracts by the fact, 
that such bidding tended to bring 
about the event l)y which the 
wager was to be won. 

Held also, that employing agents at 
such sale (all of whom were cog¬ 
nizant that the object was to en¬ 
hance the price of opium sold) to 
bi.l, there being no crimen fatei 
committed, did not constitute an 
illegal conspiracy, or such fraud 
as would vitiate the wager con¬ 
tracts. 

The common law offence of engross¬ 
ing or regratiiig appUes only with 
respect to the necessaries of life. 

By the (ith Article of the Convention 
between Great Britain and France, 
the French Government had a 
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right to demaiul, out of the quan¬ 
tities sold at the Govennuent sale, 
300 chests of opium at the average 
rate of sale. Held, that no fraud ; 
on The voidors was eoimnittod by i 
inducing the French Consul to 1 
* e.xevcise that option in favour of ; 
the Plaintiffs. [Doohibfia.-^s Pettajn- ' 
bcrdass v. Pamhll ThacKoorsrydass] ' 

109 I 


WILL. ! 

( 

0 

A mmcupative Will by a Mahomedau ! 
af the S/iMs sect, bequeathing pro- 
i»erty, loss in amount than one- 
third of his estate, held valid by 
the JIahomedan law, and effect 
given to the bequests. 

SciubU.—Siwh verbal bequests would 


Jiave hccii valid, even if beyo]i,| a 
fhnd of the testator’s estate, pro¬ 
vided the heirs concurred in tlie 
becjuests. [Xtnvab Amin-oofl-Dotv- 
hth V. Smul Koshun AU Khan] 

199 

ZEMI.XIXVRY. 

iniily usage and custom, for eight 
generations, for a Xemindarif estate 
in Jitmja}, to descend entire to the 
eldest son, to the e.xclusion of the 
dher sojjs, sustaine<l. 

So held, in a suit by younger bro¬ 
thers against tlie eldest brother, 
for a partition of the iUda of 
Pawutpove. [Hnn'nt Urjun Sing 
V. Kaivut <;hnn.si(iiH Sinrf] - hjq 

6Ve “ Pacheet, ” 
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The End. 
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